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Petitioners/plaintiffs (hereinafter, “petitioners”) KATHLEEN MECCA, ANTHONY F. MECCA, STEVEN L. GREENE, JAMES R. GLOSE, ELIZABETH A. MARTINA, WILLIAM MARK WESTERHOLT, PETER J. CERTO, JOANNE CERTO, MELISA HOLDEN and ROBERT HOLDEN, by their attorney, Arthur J. Giacalone, Esq., for their verified petition and complaint (hereinafter, “petition”) against the respondents/defendants (hereinafter, “respondents”), respectfully allege and state:  
Introduction
1.  The “Peace Bridge” is the informal name for the international bridge that crosses the Niagara River between the City of Buffalo, New York, and Fort Erie, Canada.

2.  Upon information and belief, for more than two decades, various governmental agencies have engaged in stratagems to expand the plaza on the U.S. side of the Peace Bridge (hereinafter, at times referred to as “U.S. plaza”), and to alter the roadways and ramps leading to the international crossing, without first performing the comprehensive environmental assessment mandated by the State Environmental Quality Review Act, Environmental Conservation Law, Article 8, Section 3-0101 et seq., and the regulations promulgated thereunder at 6 NYCRR Part 617 (hereinafter, “SEQRA” or “SEQR”).
3.  As described by the Hon. Eugene M. Fahey, Justice of the New York State Supreme Court, in an opinion rendered in April 2000 in Matter of City of Buffalo v. New York State Department of Environmental Conservation et al., and Matter of Buffalo Olmsted Parks Conservancy, Inc. et al. v. Buffalo and Fort Erie Public Bridge Authority et al., 184 Misc.2d 243, 707 NYS2d 606 (Sup. Ct., Erie Co. 2000), the Buffalo and Fort Erie Public Bridge Authority (known commonly as the “Peace Bridge Authority”), the international entity that governs the Peace Bridge, began consideration of the “Peace Bridge Capacity Expansion Project” [hereinafter, “Expansion Project”] in the early 1990s – a proposal which included the proposed construction of a second international bridge south of the existing Peace Bridge.  Also under consideration at that time were the “Commercial Vehicle Processing Center Project” in Canada, and the “U.S. Plaza/Connecting Roadways Project,” which had the overall cumulative goal of minimizing delays experienced by vehicle traffic moving through Peace Bridge facilities.  Id, 184 Misc. 2d at 246. 
4.  While pursuing the goal of eliminating congestion and improving traffic flow at the international crossing, the Peace Bridge Authority and its governmental allies, in the words of Justice Fahey, “strained mightily to avoid the commonsense conclusion” that the bridge project and the plaza projects “are so interrelated” and “their environmental effects are so interlinked” that their cumulative environmental impacts “must be considered at the same time.”  Id, 184 Misc. 2d at 252-53.  According to Justice Fahey:
… Traffic flow over the proposed bridge, as any local user of the current bridge knows, is acutely dependent on traffic flow through the current or any proposed new plaza.        





…
… [C]onsidering the cumulative effects of the bridge and plaza together will insure against “stratagems to avoid the required environmental review.”  

5.  Fourteen years have passed since Justice Fahey wrote the above-quoted words and concluded that failure to consider the cumulative impacts of the bridge and plaza-related expansion and enhancement projects violated an agency’s obligation to take “a hard look” at potential adverse environmental impacts under SEQRA.  Id.  Although plans to construct a second bridge were terminated by the U.S. Federal Highway Administration in January 2012, due to a lack of funding availability and the FHWA’s concerns about the environmental impacts of an expanded plaza, government agencies continue to be engaged in stratagems to avoid consideration of the cumulative environmental impacts of the projects meant to expand the U.S. plaza and alter the roadways and ramps leading to the Peace Bridge.

6.  The failure to comply with the letter and spirit of the State’s environmental review law has had, and will continue to have, a severe and detrimental impact on the health, wellbeing, and quality of life of the petitioners and other residents of the densely-populated Lower West Side neighborhood of Buffalo that adjoins the U.S. entrance to the Peace Bridge.       
7.  This combined CPLR Article 78 proceeding and State Finance Law Section 123-b citizen taxpayer’s action (hereinafter, “proceeding”) is brought to challenge  actions recently taken by or on behalf of respondent Empire State Development, also known as New York State Urban Development Corporation, respondent New York State Department of Transportation, and respondent City of Buffalo, New York, and the wrongful expenditure or disbursement of State funds that respondent Joan McDonald, as Commissioner of the New York State Department of Transportation, has caused, is now causing, or is about to cause, all in furtherance of efforts to expand the plaza on the U.S. side of the Peace Bridge and/or alter the roadways and ramps servicing said plaza:
(a) Respondent ESD’s issuance, on or about June 30, 2014, of its “Determination of No Significant Effect on the Environment” under SEQRA (hereinafter, “Determination of Significance” or “Negative Declaration”) regarding an action entitled, “Former Episcopal Church Home Abatement, Demolition and Stabilization” (hereinafter, “Episcopal Church Home Demolition Project”), which is located on a 3.7-acre site in the City of Buffalo bounded on the south by Rhode Island Street, east by Columbus Parkway, north by Massachusetts Avenue, and west by Busti Avenue (hereinafter, “Episcopal Church Home site” or “ECH site”).  By issuance of said Negative Declaration, respondent ESD terminated its SEQRA review for the Episcopal Home Demolition Project.   

(b) Respondent New York State Department of Transportation’s approval, on or about June 2, 2014, of a Joint Record of Decision/Findings Statement for the New York Gateway Connections Improvements Project to the U.S. Peace Bridge Plaza (hereinafter, at times referred to as “Gateway Project”).

(c) Respondent City of Buffalo’s approval of an agreement to convey to respondent New York State Department of Transportation title or fee interest in certain real property owned by the City of Buffalo in and around the U.S. plaza, including real property comprising all or a portion of a public roadway commonly known as Baird Drive, in furtherance of the New York State Department of Transportation’s New York Gateway Connections Improvements Project to the U.S. Peace Bridge Plaza, approved by the Common Council of the City of Buffalo at a Special Meeting held on July 29, 2014, and by the Mayor of the City of Buffalo on August 4, 2014.

(d) Respondent City of Buffalo’s approval of one or more agreements to grant to respondent New York State Department of Transportation certain permanent easements and temporary easements pertaining to real property owned by the City of Buffalo in and around the Peace Bridge plaza, in furtherance of the Gateway Project to the U.S. Peace Bridge Plaza, approved by the Common Council of the City of Buffalo at a Special Meeting held on July 29, 2014, and by the Mayor of the City of Buffalo on August 4, 2014. 
(e) Respondent City of Buffalo’s entrance into a so-called “Betterment Project Agreement” with respondent New York State Department of Transportation, relating to the Gateway Project, approved by the Common Council of the City of Buffalo at a Special Meeting held on July 29, 2014, and by the Mayor of the City of Buffalo on August 4, 2014.
Parties


8.  The petitioners are ten residents of the City of Buffalo who represent six families who live on Columbus Parkway in close proximity to the Episcopal Church Home site and the Baird Drive portion of the State’s Gateway Project.  They have resided in their Columbus Parkway homes for periods ranging from 8 to 40 years.  Their residences include children as young as 19-months old and seniors exceeding 76 years of age.  Attached hereto as Exhibit A is a photograph depicting petitioners’ six residences.


9(a).  Petitioner ANTHONY F. MECCA and petitioner KATHLEEN MECCA [hereinafter, referred to collectively as “Meccas”] are husband and wife, who own and have resided for approximately 40 years at real property in the City of Buffalo, County of Erie, and State of New York, commonly known as 763 Columbus Parkway; the Meccas’ residence is a three-unit dwelling, and is situated approximately 350 feet or one-half block southeast of the Episcopal Church Home site, and approximately two to three blocks from the Baird Drive portion of the Gateway Project; petitioner Kathleen Mecca is the president of a grassroots organization, the Niagara Gateway Columbus Park Association, that has worked tirelessly since 2007 to protect the residents of her neighborhood from the health impacts resulting from truck and car traffic at the Peace Bridge, and to preserve the neighborhood’s historic buildings and resources.


9(b).  Petitioner STEPHEN L. GREENE owns and has resided with his wife for approximately 30 years at real property in the City of Buffalo, County of Erie, and State of New York, commonly known as 853 Columbus Parkway; petitioner Greene’s residence is classified as a two-unit dwelling by the City of Buffalo, and is situated to the east and approximately 50 feet directly across a narrow one-way street from the Episcopal Church Home site, and three to four blocks from the Baird Drive portion of the Gateway Project. Attached hereto as Exhibit B are two photographs.  The first depicts the view from petitioner Greene’s front yard looking west toward the Episcopal Church Home site, more specifically, the four-story Robinson Building.  The second shows other residences on the east side of Columbus Parkway across the street from the ECH site.


9(c).  Petitioner JAMES R. GLOSE owns and has resided with his wife for approximately 14 years at real property in the City of Buffalo, County of Erie, and State of New York, commonly known as 676 Columbus Parkway; petitioner Glose’s residence is classified by the City of Buffalo as a four-unit dwelling, and is situated approximately 300 feet or one block from the Baird Drive portion of the Gateway Project, and two blocks southeast of the Episcopal Church Home site. 


9(d).  Petitioner WILLIAM MARK WESTERHOLT and petitioner ELIZABETH A. MARTINA (hereinafter, referred to collectively as “Westerholt-Martina”) are husband and wife, who own and have resided for approximately 28 years at real property in the City of Buffalo, County of Erie, and State of New York, commonly known as 772-774 Columbus Parkway; the Westerholt-Martina residence is a duplex, with their son, daughter-in-law and two young grandchildren living in the adjoining unit, and is situated approximately 335 feet or one-half block southeast of the Episcopal Church Home site, and approximately two blocks from the Baird Drive portion of the Gateway Project; petitioner Elizabeth Martina is a director of a domestic not-for-profit corporation known as Buffalo West Side Environmental Defense Fund, Inc., a Section 501(c)(3) organization whose mission is to improve the quality of the human environment and diminish public health hazards in the West Side neighborhoods of the City of Buffalo.


9(e).  Petitioner PETER J. CERTO and petitioner JOANNE CERTO (hereinafter, referred to collectively as “Certos”) are husband and wife, who own and have resided for approximately 15 years at real property in the City of Buffalo, County of Erie, and State of New York, commonly known as 776 Columbus Parkway; the Certos’ residence is situated approximately 275 feet or one-half block southeast of the Episcopal Church Home site, and approximately two blocks from the Baird Drive portion of the Gateway Project.


9(f).  Petitioner MELISA HOLDEN and petitioner ROBERT HOLDEN (hereinafter, referred to collectively as “Holdens”) are husband and wife, who own and have resided for approximately 8 years with their now-ten-year-old daughter at real property in the City of Buffalo, County of Erie, and State of New York, commonly known as 757 Columbus Parkway; the Holdens’ residence is situated less than one block southeast of the Episcopal Church Home site, and approximately two to three blocks from the Baird Drive portion of the Gateway Project.



10(a).  Respondent EMPIRE STATE DEVELOPMENT, a/k/a NEW YORK STATE URBAN DEVELOPMENT CORPORATION (hereinafter, referred to as “Empire State Development” or “ESD”), is a corporate governmental agency of the State of New York, constituting a political subdivision and public benefit corporation, with a main office for the conducting of business at 95 Perry Street, Suite 500, Buffalo, New York.  
10(b).  Respondent KENNETH ADAMS is the President and Chief Executive Officer of respondent ESD, and Commissioner of the New York State Department of Economic Development (hereinafter, at times referred to as “CEO Adams”), and possesses the powers and duties of a president and chief executive officer of respondent ESD and of a commissioner of the New York State Department of Economic Development pursuant to the laws of the State of New York, and has an office for the conducting of business at 625 Broadway, Albany, New York 12207.


10(c).  Respondent NEW YORK STATE DEPARTMENT OF  TRANSPORTATION (hereinafter, “NYSDOT”) is a department of the State of New York responsible for coordinating, developing and implementing a comprehensive transportation policy for the State of New York, possesses the powers and duties of a department of transportation pursuant to the laws of the State of New York, and states that its mission is “to ensure our customers – those who live, work and travel in New York State – have a safe, balanced and environmentally sound transportation system,” with an office for the conducting of business at 50 Wolf Road, Albany, New York 12232.  



10(d).  Respondent JOAN McDONALD is the Commissioner of the New York State Department of Transportation (hereinafter, at times referred to as “DOT Commissioner”), the chief executive officer of the State Department of Transportation, possesses the powers and duties of a commissioner of transportation pursuant to the laws of the State of New York, and has an office for the conducting of business at 50 Wolf Road, Albany, New York 12232.  



10(e). Respondent CITY OF BUFFALO, NEW YORK (hereinafter, at times referred to as “City” or “City of Buffalo”) is a municipal corporation located in the County of Erie, State of New York, owns certain real property in the vicinity of the Peace Bridge, and has an office for the conducting of business at 65 Niagara Square, Buffalo, New York.

Regarding Episcopal Church Home Site and Demolition Project


11.  The Episcopal Church Home site is described in the following manner in a memorandum, dated February 21, 2013, from respondent Kenneth Adams to the Board of Directors of respondent ESD:

The Episcopal Church Home (“ECH”) is located on Busti Avenue in the City of Buffalo and contains five separate parcels totaling approximately 3.72 acres (the “Property”).  The Property … contains multiple buildings in excess of 187,000 square feet.  The complex previously housed an adult day care facility that closed in 2007 and a skilled nursing facility that ceased operation in 2005.  Two of the buildings located on the Property are listed as local landmarks:  The Hutchinson Chapel and Thornton Hall.  Although none of the buildings are [sic] listed on the National Register, both have been determined eligible for listing on the National Register. 
The ECH Property has been vacant for many years and has been heavily looted, and there is evidence of neglect and lack of maintenance, resulting in graffiti, vandalism and failure to keep buildings properly secured…






…

The Property is located one block away from the Peace Bridge operated by the Buffalo and Erie County Peace Bridge Authority [sic].  As an international crossing connecting Buffalo and Fort Ontario [sic], Canada, the Property sits at a gateway to the United States.  Due to its vicinity to the Peace Bridge and its proximity to Canada, the Property is an important asset for future economic development projects and may be needed for any future expansion of the Peace Bridge plaza.  While there are no current plans for the use of the Property for such an expansion, acquisition by ESD will ensure that the Property is properly secured, maintained and readily available for any future Peace Bridge plaza expansion or other economic development plans.  [Emphasis added.]





…
A copy of the February 21, 2013 memorandum by ESD Commissioner Kenneth Adams is attached hereto as Exhibit C. 



12.  On or about March 14, 2104, respondent ESD signed a “Letter of Resolution” with the New York State Office of Parks, Recreation and Historic Preservation (hereinafter, NYSOPRH) regarding the Episcopal Church Home site which, among other things, states: (a) that ESD acquired the Episcopal Church Home property in July of 2013 from three entities related to The Episcopal Church Home of Western New York; and, (b) that “there are no current plans for redevelopment on the Property.”  A copy of respondent ESD’s Letter of Resolution is attached hereto as Exhibit D. 



13.  There is a sharp contrast between the assertion, found in both respondent Kenneth Adams’ February 21, 2013 memorandum and the aforementioned “Letter of Resolution,” that “there are no current plans” for the use of the ECH site for future expansion of the Peace Bridge plaza, and the statements that have been made by other agencies, entities, and officials regarding the future plans for the Episcopal Church Home property.  For example:


(a) A press release issued on August 15, 2012 by New York’s Governor, under the headline, “Governor Cuomo Announces Another Step Forward in Peace Bridge Plaza Improvement Project,” includes the following statement:

Governor Andrew M. Cuomo today announced another step forward in the state’s efforts to improve the U.S. Peace Bridge Plaza, as a crucial block of land that will be part of the transformed plaza is now well on the way to coming under state control…  

The block of land previously housed a nursing home, and has been vacant for seven years…

“Today’s announcement is another win for the Peace Bridge plaza expansion project,” Governor Cuomo said…


(b) A press release issued on August 24, 2012 by New York’s Governor, under the headline, “Governor Cuomo Announces Agreement to Secure Final Property for Peace Bridge Plaza Improvement Project,” includes the following statement:

Governor Andrew M. Cuomo today announced that the state has secured an agreement to acquire the final piece of property needed to advance the U.S. Peace Bridge Plaza enhancement project, breaking through years of paralysis that has impeded the new plaza’s progress…

“Today’s announcement settles a long-standing obstacle and clears the path for a crucial block of land to be moved to state control, ensuring that the U.S. Peace Bridge Plaza enhancement project can move forward,” Governor Cuomo said…

After nearly two decades of delays, Episcopal Church Home & Affiliates (ECH&A) reached an agreement with the state on acquiring its West Side campus on Rhode Island Street…  


(c) An allegation in a Petition in a State Supreme Court proceeding, dated April 17, 2013 and filed in the Erie County Clerk’s Office on May 18, 2013, signed by Robert L. Wallace, President and Chief Executive Officer of the various Episcopal Church Home corporations, unequivocally states at paragraph “14”:  “ESD intends to develop the Downtown Campus property as part of an expanded Peace Bridge Plaza.”


(d) A resolution approved on May 25, 2012 by the Board of Directors of the Peace Bridge Authority, including its chairman, Sam Hoyt (who also holds the position of president of respondent ESD’s Western New York Regional Office), identifies as one of the “potential plaza projects” the “redesign and relocation of the existing Duty Free Store to a larger, more functional area on the property currently occupied by the vacant Episcopal Church Home.” 


(e) In a “Joint Record of Decision/Findings Statement” for the Gateway Project, signed on behalf of respondent DOT Commissioner’s Department of Transportation on June 2, 2014, the following statement is made under the subheading, “Other Projects Affecting the US Plaza”:

Other Projects Affecting the US Plaza
It is recognized that other studies and projects are planned or are being pursued by different entities at this time to address various other needs.  Projects that are currently funded or about to be funded and are associated with the US Plaza include bridge widening along the throat area between the US Plaza and the Peace Bridge; renovations of the Peace Bridge Authority (PBA) customs warehouse; truck pre-inspection pilot; Episcopal Church Home; comprehensive traffic study and plaza operational optimization study on the US Plaza; and re-decking of the existing Peace Bridge.  [Emphasis added.]


(f) A “Project Progress Report” that was prepared by the Peace Bridge Authority’s General Manager, Ron Rienas, for the July 25, 2013 meeting of the PBA Board of Directors to provide “a status of the various Authority and related projects” includes, under the subheading “State of New York projects impacting the PBA,” the following:

Episcopal Church Home
The State of New York, through Empire State Development, acquired the properties of the Episcopal Church home on Busti Avenue at the end of June, 2013.  ESD’s intent is to demolish the non-historic structure within the next year in order to make the property available for future economic activities.



(g) The Minutes of the PBA’s April 25, 2014 Board of Director’s meeting reflect the board’s approval of the following resolution under the subheading “ECH Demolition”:

THAT the PBA Board advise Empire State Development that it has no objections to the demolition of the Episcopal Church home structures.

Attached hereto as Exhibit E are copies of the following above-referenced documents:  Gov. Cuomo’s 08/15/2012 press release; Gov. Cuomo’s 08/24/2012 press release; Petition filed May 18, 2013 in State Supreme Court, Erie County, by Episcopal Church Home of WNY; the Peace Bridge Authority’s 05/25/2012 resolution; excerpt from June 2014 Record of Decision; PBA July 25, 2013 Projects Progress Report; excerpt from PBA board’s April 25, 2014 meeting minutes.


14.  Respondent Kenneth Adams states in his February 21, 2013 memorandum that “the negotiated sale price” for the Episcopal Church Home property “is significantly higher than the appraised value;” more specifically, according to CEO Adams, respondent ESD agreed to pay $4,731,500 for the ECH site despite the fact that two appraisals of the property “set the value at $1.862 and $1.65 million.”


15.  In addition to payment of a purchase price in excess of $4.7 million for the Episcopal Church Home property, the State of New York also waived its claim for various State Department of Health liens on the ECH site totaling approximately $711,000.  



16.  Therefore, respondent ESD paid in excess of $4.7 million for property with an appraised value of between $1.65 million and $1.862 million, and the State of New York relinquished liens totaling more than $700,000, but Empire State Development claims that “there are no current plans” for the ECH site.  


17.  According to respondent ESD, it purchased the ECH property with the “intent to stabilize, abate and remediate all asbestos and environmental contamination and demolish all structures, except for the historic Hutchinson Chapel, in order to make the property available for economic development.”  
  

18.  In accordance with its stated intention, respondent ESD commenced an environmental review pursuant to SEQRA for the “Former Episcopal Church Home Abatement, Demolition and Stabilization” project (hereinafter, “Demolition Project”).


19.  Respondent Empire State Development’s SEQRA “Full Environmental Assessment Form” [“FEAF”] describes the Demolition Project as follows:

It is necessary to demolish and stabilize the Property to insure public safety and to improve its visual character and that of the surrounding area.  The Property has been vacant for approximately seven years and, as a result of rampant vandalism, the Property has severely deteriorated representing a public health hazard due to uncontrolled hazardous materials and friable asbestos.  After demolition of all buildings on the site except Hutchinson Chapel, the site will be stabilized by weather proofing the chapel, utility modifications, grubbing, backfilling and compaction, grading with gravel and turf, installing a landscaped berm, and installing perimeter fencing.  The Site will then be left undeveloped with the exception of the preserved chapel.

It also provides the following statement regarding “the general nature of the proposed action”:  

Demolition of all on-site dilapidated buildings other than the Hutchinson Chapel building, which will be stabilized and preserved, but to otherwise eliminate a blight and create commercial vacant land for future development.



20.  According to respondent ESD, the Episcopal Church Home site consists of a multi-section complex constructed from the early 1900s though 1975, containing six buildings with a total area of approximately 190,000 square feet; more specifically, the approximate square footage of each of the six structures is as follows:
- Building 1 – Canterbury Building, 14,000 sq. ft. (a three-story structure with basement)
- Building 2 & 2A – Robinson Addition, 54,000 sq. ft.

- Building 3A – Thornton Building and Tunnel, 32,000 sq. ft.

- Building 3B – Russell Building, 21,000 sq. ft.

- Building 4 – Robinson Building, 64,000 sq. ft. (a four-story structure with basement)

- Building 5 – Hutchinson Chapel, 7,000 sq. ft. 

- Building 6 – Maintenance Building, 1,000 sq. ft.

Attached hereto as Exhibit F are copies of an aerial photograph taken by Buffalo News photographer Derek Gee showing in the foreground the I-190 and ramps leading to the Peace Bridge, the Episcopal Church Home site [marked “ECH”], and the surrounding Lower West Side neighborhood; respondent ESD’s “Site Building Location Plan” depicting the location of the above-described structures; and, a photograph depicting four views of the Episcopal Church Home site, as seen from the east side of Columbus Parkway looking to the west, showing the extent to which the existing structures on the ECH site function as an effective visual barrier between the residents and the Peace Bridge complex.


21.  Respondent ESD has served as the SEQRA “lead agency” for the Demolition Project, that is, as the agency “responsible for determining whether an environmental impact statement (“EIS”) is required in connection with the action, and for the preparation and filing of the statement if one is required.”  [See 6 NYCRR 617.2(u).]



22.  As lead agency for the SEQRA review, respondent Empire State Development determined that the proposed Demolition Project is a “Type 1 action,” that is, an action that “carries with it the presumption that it is likely to have a significant adverse impact on the environment and may require an EIS.”  [See 6 NYCRR 617.4(a)(1).]


23.  The Full Environmental Assessment Form [“FEAF”] is “a form used by an agency to assist it in determining the environmental significance or nonsignificance of actions.”  [See 6 NYCRR 617.2(m).]


24.  Respondent Empire State Development acknowledges in its FEAF for the Demolition Project that “two sides of the Property are surrounded by residential properties (Columbus and Rhode Island), [and] one side by parkland (Massachusetts),” and that “the nearest occupied structure is less than 100 feet from the work areas.”


25.  Respondent ESD’s FEAF for the Demolition Project includes the following statements regarding potential noise impacts subsequent to abatement/demolition:

Description.  The former Episcopal Church Home complex blocks noise to residents along Columbus Parkway from an elevated on-ramp located 400 feet to the west.  The action will remove the noise barrier.

Explanation.  Trees along Columbus Parkway and Busti Avenue will remain and a treed landscaped berm constructed to mitigate noise impacts.  The removal of the former Episcopal Church home complex will have a slight negative impact to the residents from a noise perspective.


26.  There is no evidence in respondent ESD’s SEQRA papers that it conducted any scientific tests or other analysis to measure: 


(a) the current ambient noise level at the residences on Columbus Parkway, Rhode Island, and other nearby streets;



(b) the extent to which the Episcopal Church Home buildings currently provide an effective noise barrier for Columbus Parkway residents; 


(c) the increase in noise that Columbus Parkway residents, and residents of other nearby streets, will be subjected to if the ECH buildings are demolished; and/or, 


(d) the effectiveness of the so-called mitigation measure(s) referenced in the FEAF.   



27.  Respondent ESD’s FEAF for the Demolition Project includes the following statements regarding potential impacts on views of residents:
Description.  The former Episcopal Church Home complex blocks the view of residents along Columbus Parkway from an elevated on-ramp located 400 feet to the west.  The action will remove the visual barrier.

Explanation.  Because of the blighted condition of the existing facility, the Property has been the subject of many neighborhood complaints.  Trees along Columbus Parkway and Busti Avenue will remain as visual barriers and a treed landscaped berm constructed along Columbus Parkway.  The removal of the former Episcopal Church home complex will have a slight negative impact to the residents from a visual perspective.



28.  There is no evidence in respondent ESD’s SEQRA papers that it prepared any simulations or “view shed” drawings, or took any other reasonable steps, to: 


(a) measure and document the extent to which the Episcopal Church Home buildings currently provide an effective visual barrier for Columbus Parkway residents; 


(b) depict the views of the Peace Bridge ramps and connecting roadways that Columbus Parkway residents, and residents of other nearby streets, will be subjected to if the ECH buildings are demolished; and/or, 


(c) measure and determine the effectiveness of the so-called mitigation measure(s) referenced in the FEAF.   



29.  Respondent ESD’s FEAF for the Demolition Project includes the following statements regarding potential noise impacts during abatement/demolition:

Description.  Work vehicles and equipment, such as excavators, trucks, and grading equipment will create noise above current ambient conditions. 

Explanation.  Work hours will be limited to 9 AM to 5 PM weekdays with no weekend work.  No blasting will be allowed resulting in a low negative impact to the community during demolition.  


30.  There is no information in respondent ESD’s SEQRA papers that documents or provides an informed estimate of the extent to which work vehicles and equipment, as well as increased truck traffic to and from the ECH site, will increase noise levels above the current ambient conditions, making it impossible to gauge the significance of the anticipated increased noise on nearby residents.


31.  The claim in respondent ESD’s FEAF that “work hours will be limited to 9 AM to 5 PM weekdays with no weekend work,” and the conclusion that noise during work at the ECH site will result in “a low negative impact to the community during demolition” activities, are contradicted by the following provisions found at page “01100-9” of the June 5, 2014 “Project Manual” for the Episcopal Church Home Demolition Project:


1.10 
WORK RESTRICTIONS





…

B.  On-Site Work Hours:  Limit work to normal business working hours of 8:00 a.m. to 5:00 p.m., Monday through Friday, except as otherwise indicated.
     1.
Weekend Hours:  weekend and extended workday work shall be allowed upon approval of the Owner and Construction Manager.  [Emphasis added.]
C.  Noise, Vibration, and Odors: Coordinate operations that may result in high levels of noise and vibration, odors, or other disruption with Construction Manager and Owner.
     1.  
Notify Construction Manager not less than 5 days in advance of proposed disruptive operations.

     2.
Obtain Construction Manager’s written permission before proceeding with disruptive operations. 





…

Attached hereto as Exhibit G is an excerpt from the ESD’s “Project Manual” for the Demolition Project.


32.  Respondent ESD acknowledges that the Episcopal Church Home site includes two historic structures which have been deemed eligible to be listed, but are not listed, on the National Register of Historic Places – Thornton Hall and the Hutchinson Memorial Chapel (“Hutchinson Chapel”).  Attached hereto as Exhibit H are two photographs.  The first depicts Hutchinson Chapel in the foreground, and a portion of Thornton Hall in the background.  The second shows the covered walkway connecting Thornton Hall (on the left) and Hutchinson Chapel.


33.  Respondent ESD’s FEAF for the Demolition Project states that both Hutchinson Chapel and Thornton Hall meet so-called “Criterion C” for eligibility for inclusion on State or National Register of Historic Places, that is, they “embody distinctive characteristics of a type, period, or method of construction.”  The FEAF also states that the Hutchinson Chapel is significant due to its architect, William H. Archer.



34.  The FEAF includes the following statements specifically about potential adverse impacts regarding “Historical Resource – Hutchinson Chapel”:  
Description.  Hutchinson Chapel (Building 5) is eligible under Criterion C for nomination for the National Register of Historic Places.  The building was designed by local historically notable architect William H. Archer.
Explanation.  The impact to this historic resource will be positive as a result of the proposed action because asbestos will be abated without changing any historical elements, the building will remain in its setting, and the building will be weather proofed and preserved.  



35.  There is no information in respondent ESD’s SEQRA papers explaining the characterization that the Hutchinson Chapel “will remain in its setting” given the fact that respondent ESD intends to demolish the other five buildings on the 3.7-acre site, including the historic Thornton Building to which it is connected by a covered walkway.


36.  The FEAF includes the following statements specifically about potential adverse impacts regarding “Historical Resource – Thornton Hall”:  

Description.  Thornton Hall (Building 3A) is eligible under Criterion C for nomination to the National Register of Historic Places.  NY SHPO has agreed to the demolition of the structure.  
Explanation.  The impact to the community will be neutral to low negative.  The ability to preserve Thornton Hall is impacted by it current condition.  Rampant vandalism has spread friable asbestos to the interior surfaces of the structure.  In order to return the building to an environmentally safe condition, the interior of the building must be stripped to effectively remove all friable asbestos, reducing its historical value.  The strip out must occur given any scenario.  Asbestos is also present on the exterior of the structure and the roof has leaked, further compromising the integrity of the building.  The New York State Historic Preservation Office has entered into a Letter of Resolution with the Empire State Development Corporation agreeing to demolition of this structure (Item A-7).  [Attached hereto as Exhibit D.]  Record photographs will be taken for the structure and its setting and a plaque noting historical elements will be placed in the adjacent Hutchinson Chapel.



37.  On or about June 30, 2014, respondent ESD issued its “Determination of Significance” or “Negative Declaration” for the Demolition Project, which expresses the following conclusion:  “This project will result in no significant adverse impacts on the environment, and, therefore, an environmental impact statement need not be prepared.  Accordingly, this negative declaration is issued.”


38.  By letter dated August 28, 2014, Stephen Gawlik, Esq., who holds the title of “Senior Counsel” with respondent ESD, advised the City of Buffalo’s Niagara District Council Member, David A. Rivera, that the Empire State Development Board has approved the contract for the “asbestos abatement and hazardous material remediation for the property and demolition of one building,” the Canterbury Building.



39.  Mr. Gawlik’s August 28, 2014 letter to Council Member Rivera also states that the project work is expected to begin “early October of this year.”  Attached hereto as Exhibit I is a copy of Mr. Gawlik’s August 28, 2014 letter.  
Regarding Gateway Project and respondent City of Buffalo’s July 29, 2014 actions 


40.  The New York Gateway Connections Improvements Project to the U.S. Peace Bridge Plaza – “Gateway Project” – is a high-priority project sponsored by the State of New York through respondent NYSDOT, and an integral part of the plans to modify the roadways and ramps connecting to the plaza at the U.S. end of the Peace Bridge.

41.  According to respondent NYSDOT, the primary objectives of the Gateway Project are to provide direct access from the U.S. Peace Bridge plaza to northbound Interstate 190 (I-190), redirect through-traffic from Front Park (which was designed by Frederick Law Olmsted as part of a citywide park and parkway system opened in 1868), remove Baird Drive (a city street) from Front Park, and replace the structurally-deficient Porter Avenue Bridge over the I-190.  

42.  Each of the petitioners lives within the “Project Study Area” utilized by the NYSDOT when conducting its environmental review concerning the Gateway Project.  A figure from the Gateway Project’s Record of Decision showing the boundaries of the “Project Study Area,” as well as the existing roadway network in the vicinity of the Gateway Project (including Baird Drive) is attached hereto as Exhibit J.

43.  Maria Lehman, P.E., holds the title of New York State Program Manager for the Peace Bridge, and has an office at respondent Empire State Development’s Buffalo, New York address.

44.  Ms. Lehman’s contributions to a discussion concerning the Gateway Project, during the Peace Bridge Authority’s April 25, 2014 Board of Directors meeting, reflect the latest version of “stratagems to avoid the required environmental review” that are being employed by state and local allies of the PBA.  [See paragraphs 2 through 4 above regarding Hon. Eugene M. Fahey’s 2000 decision regarding the earlier manifestations of such stratagems.]

45.  Ms. Lehman, in her capacity as the State’s Program Manager for the Peace Bridge, confirms at the April 25, 2014 Peace Bridge Authority meeting that the State “carefully crafted” its description of the “purpose and need” for the Gateway Project “so we don’t get into that segmentation argument - which will come up absolutely.”  

46.  While respondent NYSDOT acknowledges the existence of multiple projects being pursued by various entities affecting the Peace Bridge’s U.S. plaza and nearby roadways, including the Episcopal Church Home Property [see paragraph 13(e) above], the NYSDOT’s Record of Decision contains the following “carefully crafted” words intended to circumvent the State’s obligation under SEQRA to conduct the analysis of “reasonably related long-term, short-term, direct, indirect and cumulative impacts” [see 6 NYCRR 617.7(c)(2)]:





…

The projects and activities referenced above are not connected to, nor are they dependent upon, the NY Gateway Connections Project. They do not satisfy the purpose and need of the NY Gateway Connections Project or the realization of its stated objectives. They can proceed prior to, concurrently with, or subsequent to the completion of the NY Gateway Connections Project. These activities do not dictate the design configuration of the NY Gateway Connections Project, nor do they prescribe the scope or location of the proposed interstate connections. Conversely, the NY Gateway Connections Project does not influence, restrict or dictate the consideration of any of the above listed initiatives.  Furthermore, the NY Gateway Connections Project is not dependent upon the advancement of indefinite proposals or concepts to modify the Plaza that have been discussed or contemplated.  The NY Gateway Connections Project serves the discrete purpose and objectives related to direct access from the Plaza to I-190, the removal of interstate traffic from local streets, and the replacement of the Porter Avenue Bridge over I-190 and CSX Railroad. 





…  

47.  Tellingly, while the above-quoted language from respondent DOT Commissioner’s Record of Decision is virtually identical to the language utilized in the Gateway Project’s April 4, 2014 Final Environmental Impact Statement (“FEIS”), the Record of Decision deletes the following sentence used in the FEIS:  

… The NY Gateway Connections Project will accomplish the project purpose through access and egress from the Plaza and local road improvements… 

The craftsman or craftswoman who fine-tuned the Record of Decision apparently determined that the deleted sentence would remind expansion opponents and/or judges of the rationale expressed by Justice Fahey in 2000 to support the ruling that failure to consider the cumulative impacts of the bridge and plaza-related expansion and enhancement projects violated an agency’s obligation to take “a hard look” at potential adverse environmental impacts under SEQRA.

48.  In order to proceed promptly with construction of the Gateway Project, respondent NYSDOT must have the cooperation of respondent City of Buffalo – the owner of a piece of Baird Drive critical to the project, and other real property in proximity to the Peace Bridge plaza upon which the NYSDOT requires temporary and permanent easements.


49.  A spirited discussion dominated by the State’s Program Manager for the Peace Bridge, Ms. Lehman, during the aforementioned April 25, 2014 Peace Bridge Authority meeting details the stratagems implemented by the State of New York and respondent City of Buffalo to avoid the delays that would accompany demands that the City of Buffalo fully and objectively assess the cumulative impacts of the various Peace Bridge expansion and enhancement projects:  keep the public uninformed of the decisions being made, and circumvent any member of the City of Buffalo Common Council who might demand a full environmental study. 

50.  The following is a transcript of the pertinent portion of the April 25, 2014 discussion, which takes place after the PBA board is advised that the NYSDOT needs to acquire a portion of Baird Drive from the City of Buffalo.  The participants are Maria Lehman (“Lehman”), PBA board member and former City of Buffalo mayor Anthony Masiello (“Masiello), and PBA board chairman and president of respondent ESD’s Western Regional Office Sam Hoyt (“Hoyt”):
Lehman: 
I have, at this end, the Governor’s word that unless we get a restraining order it’s going to get awarded … We want a shovel in the ground late September.  So, unless there’s a TRO, we’re going.

Masiello:
If there’s a court challenge, what’s the court timetable?

Lehman:  
The Record of Decision – we have 120 days that the Record of Decision can be challenged.

Masiello:
In anticipation of that, I for one see this as a real big win for the Peace Bridge Authority – both sides of the border …When do we begin to tell the story so that we can get new public support for this?
Lehman:
121 days from the Record of Decision being signed.
Masiello: 
No, but can’t we promote this, can’t we publicize this?

Lehman:
I think some of this has been a conscious decision not to kick sleeping dogs that might not be paying as close attention as they [inaudible].
Hoyt:   
But along those lines, we’ve also, continuing with the analogy, brainwashed – no – worked closely with, nudged those sleeping dogs and brought them over to our side…  Trying to limit the negativists and potential [inaudible] to sue us.





…
Masiello:
A quick question on that, because we have people that are against us on this.  The city owns it.  They’re going to sell to DOT.  There’s a process at city government for that to happen.  Can we anticipate the opposition against us using it as an opportunity to stop this?
Lehman:
Yes, we can anticipate that, and yes we’re on it.  Public Works is already on the record.  It is in the real estate division of the state – the city – and we are going to follow up with Corporation Counsel next week.  When we did the one-way on Fourth Avenue, we were very quiet about it, and didn’t make a lot of noise, and made it a part of a lot of transactions.  And the opposition wasn’t aware that it even happened when it happened.

Hoyt:

Will it require Common Council approval?
Lehman:
Yes.

Masiello:
Yes.  That’s why, that’s why I asked the question because there’s going to be a couple of people on the Council for whom this is again another sounding board for their position.

Lehman:
We met with the Council President [Darius Pridgen] and with Council Member Rivera’s office, as well as the Majority Leader [Demone Smith].  They helped us along with the process on Fourth [Avenue], they’ll help us here.

[Unidentified male]:
I’m not too sure where the process is.

Lehman:
It’s in the real estate division and it will come to the full council as part of a whole lot of transactions instead of sending it to the real estate committee which is a subcommittee of Community Development which is chaired by [North District Council Member] Joe Golombek.

Masiello:  
Well, we don’t want that.
Lehman:
Right.






…
[Note:  Petitioners have been unable to find a way to provide the Court with an audio reproduction of the PBA’s April 25, 2014 meeting.  However, audio excerpts of the April 25, 2014 meeting are available on-line at: 

https://www.youtube.com/watch?v=MKN-B8vtLww&feature=youtu.be and https://www.youtube.com/watch?v=o4vpPHZnEKk&feature=youtu.be.]

51.  Consistent with the words expressed by Maria Lehman at the PBA’s April 25, 2014 board meeting, procedures were followed by respondents NYSDOT and City of Buffalo that had the effect of limiting the information available to the public concerning the status of NYSDOT’s efforts to obtain ownership of Baird Drive and various easements needed to progress the Gateway Project, and of restricting the ability of any member of the City of Buffalo Common Council to oppose U.S. plaza expansion plans or demand a full environmental study.  


52.  Pursuant to Section 3-8(b) of the City of Buffalo Charter, the Common Council is obliged “to meet at least every two weeks except during the month of August.”  Consistent with the Charter, July 22, 2014 was the last regularly scheduled meeting of the City’s Common Council prior to its August summer recess.

53.  Section 3-19(a) of the Charter of the City of Buffalo sets forth, in pertinent part, the following procedures for proposed resolutions such as the ones adopted by the City’s Common Council on July 29, 2014 which are the subject of this proceeding: 

§ 3-19. Procedure for Adoption, Amending and Repeal of Ordinances and Resolutions. 
(a) Every … resolution creating a city debt or granting or authorizing any franchise or right to occupy or use the streets, highways, bridges or public places for any purpose shall be presented to the common council in open meeting, shall be read and spread upon the minutes and shall then remain on file with the city clerk for public inspection until the next stated meeting of the common council and shall be published once before the final vote of the common council on its adoption.

54.  On or about July 18, 2014, the Commissioner of Public Works for the City of Buffalo, Steven Stepniak, submitted a “late filing” of documents for placement on the Common Council’s July 22, 2014 agenda requesting adoption of the following resolutions related to the Gateway Project:

1.  Your Honorable Body is requested to authorize payment of up to $456,991 for betterments as described in the attached resolution and your Honorable Body is also asked to pass the attached resolution all in connection with the City of Buffalo’s local share obligation of up to $456,991 in connection with the NY Gateway Connections Improvements to the U.S. Peace Bridge Plaza Project. 
2.  Permission is also requested from Your Honorable Body to authorize the Mayor and or the Commissioner of Public Works, Parks, and Streets as appropriate to enter into:  

a. A Betterment Project Agreement in form or substance substantially similar to the attached Betterment Project Agreement subject only to such City related approvals and clarification as are required or recommended by the City’s Law Department and DPW personnel.

b. Agreements for Advance Payment, aggregate total $431,925, with respect to pending NYSDOT “takings” of temporary easements, permanent easement, and fee interests in City of Buffalo owned properties in and around the Peace Bridge Plaza project area all as described in the attached communication from the NYSDOT Office of Right of Way.

3. Permission is also requested from Your Honorable Body to authorize the Mayor and or the Commissioner of Public Works, Parks, and Streets as appropriate to enter into any and all agreements and take all steps necessary to accomplish all of the foregoing and related measures.


55.  Although it does not expressly state it, upon information and belief, the above-quoted item “2(b)” constitutes, among other things, an agreement by the City of Buffalo to convey ownership of a portion of the public roadway known as Baird Drive to respondent NYSDOT.


56.  Upon information and belief, the “late filing” packet that was provided to Common Council members, as well as to the public at the City of Buffalo’s web site, did not contain “the attached communication from the NYSDOT Office of Right of Way” referenced at the above-quoted item “2(b),” that purportedly described the real property interests “in and around the Peace Bridge Plaza project area” that were to be conveyed.


57.  Even if said communication from respondent NYSDOT’s Office of Right of Way had been made available to members of the Common Council and the public on or before July 22, 2014, the “Agreements for Advance Payment” referenced in Commissioner Stepniak’s late filing documents failed to contain a description of the real property with sufficient detail to alert a Common Council member or a member of the public to the actual real property being conveyed to respondent NYSDOT; to the contrary, as shown in the two Agreements for Advance Payment attached hereto as Exhibit K, said documents merely reference map and parcel numbers, and do not include the referenced maps.  

58.  Upon information and belief, due to objections made, at a minimum, by North District Council Member Joseph Golombek Jr., the above described submission by Commissioner Stepniak was not received, filed or acted on at the Common Council’s July 22, 2014 regular meeting.


59.  Unbeknownst to petitioners at the time, documents attached hereto as Exhibit L show that on July 29, 2014 a “Special Meeting” of the City of Buffalo’s Common Council was called by the President of the Common Council, Darius G. Pridgen, to be held that same day, July 29, 2014, “to receive and take appropriate action” on ten (10) items, including “Peace Bridge Plaza Project Agreement NY Gateway Connection.”


60.  At the hastily convened July 29, 2014 Special Meeting of the Common Council, Common Council Member Demone Smith moved that the item, “Permission to Enter Agreement – Peace Bridge Plaza Project Resolution,” submitted by Public Works Commissioner Stepniak, dated July 18, 2014, be received and filed, and that the Common Council approve the authorizations contained therein.  [See paragraph “54” above.]


61.  By a vote of eight to one, with Council Member Golombek casting the sole “No” vote, the City’s Common Council approved the above-described resolution without first complying with the procedures set forth at Section 3-19(a) of the City Charter.

62.  On August 4, 2014, the Mayor of respondent City of Buffalo approved the “Peace Bridge Plaza Project Agreement NY Gateway Connection” resolution that had been approved by the Common Council at the July 29, 2014 Special Session.  
63.  In summary, the following documents (copies of which are attached hereto as Exhibit L) show the steps taken by respondent City of Buffalo, on behalf of respondent NYSDOT, between July 18, 2014 and August 4, 2014, in furtherance of the Gateway Project:    


- The “Single Page Communication to the Common Council” from Public Works Commissioner Steven Stepniak, dated July 18, 2014, regarding Peace Bridge Plaza Project Resolution.


- The “Corrected – Final” Agenda for the Common Council’s July 22, 2014 Regular Meeting, showing the following, under the subheading “Public Works”:  “12A NY Gateway Connection to Peace Bridge Plaza Project – Agmt [sic] for Advanced Payments … OBJECT.” 

- A July 29, 2014 letter to Common Council President Pridgen, signed by six members of the Common Council, requesting that he call a Special Meeting to be held on July 29, 2014 at 3:00 PM, “and waive the 24 hour notice.”     

- A July 29, 2014 agreement, signed by seven members of the City’s Common Council, to waive the 24-hour notice concerning the July 29, 2014 Special Meeting.


- A July 29, 2014 letter from Council President Pridgen to City Clerk Gerald A. Chwalinski advising the City Clerk that a Special Meeting of the Common Council was being called, to be held on July 29, 2014 at 3:00 P.M.

- A July 29, 2014 notice form Office of the City Clerk “To Each Member Of The Common Council” notifying the Common Council Members that a Special Meeting was called and would be held at 3:00 P.M. on July 29, 2014.


- A July 29, 2014 correspondence from the City Clerk to the Hon. Byron W. Brown, Mayor of Buffalo, presenting an attached resolution – consisting of a typed-version of Council Member Demone Smith’s motion, and a box reflecting an 8 to 1 vote [with Golombek voting “No”], with a stamped “APPROVED” box including the Mayor’s signature.

- “Record of Resolutions and Ordinances Passed By” The Common Council Special Session on 7/29/14, approved 8/4/14.

Regarding Adverse Impact of Peace Bridge Traffic on Air Quality/Human Health


64.  SEQRA requires a lead agency to consider whether a proposed action is likely to have a significant adverse impact on, among other things, air quality, traffic levels, and human health.  [See 6 NYCRR 617.7(c)(1)(i), (vii).]

65.  SEQRA also mandates that when a lead agency makes its determination of significance it “must consider reasonably related long-term, short-term, direct, indirect and cumulative impacts, including other simultaneous or subsequent actions which are:  (i) included in any long-range plan of which the action under consideration is a part; (ii) likely to be undertaken as a result thereof; or (iii) dependent thereon.”  [See 6 NYCRR 617.7(c)(2).]

66.  Various stratagems employed by respondents have resulted in a failure to take the “hard look” mandated by SEQRA at the long-term, direct, indirect, and cumulative impacts of existing and future Peace Bridge traffic on the quality of air breathed by petitioners, their respective families, and their Lower West Side neighbors, and the effect of that air quality on the short-term and long-term health and wellbeing of petitioners, their respective families, and their neighbors.    


67.  A number of the individual petitioners, as well as members of their immediate family, suffer significant health problems, including chronic asthma, bronchitis, sinus infections, environmental allergies, and other serious illnesses.

68.  As was reported in May of 2013 by Investigative Post (a non-profit investigative reporting center that focuses on issues of importance to Buffalo and the Western New York community), a strong body of evidence exists linking Peace Bridge traffic pollution, especially diesel fumes, with high asthma rates and other respiratory ailments among the residents in petitioners’ Lower West Side neighborhood.  A copy of Investigative Post’s report, entitled, “Asthma plagues Peace Bridge neighborhood – Scientific studies link bridge pollution, especially from diesel trucks, to high asthma rates on Lower West Side,” is attached hereto as Exhibit M.  

69.  Studies have established the following:

- One-third of residences on the Lower West Side of Buffalo have at least one person with asthma.

- A quarter of the students at the school closest to the Peace Bridge have been diagnosed with asthma, the highest number in Buffalo. 


- The number of respiratory cases decrease by as much as seventy-five percent (75%) when the 9/11 terror attacks resulted in a significant drop in Peace Bridge traffic.


70.  As a result of continued concerns regarding the quality of air in petitioners’ neighborhood, the New York State Department of Environmental Conservation (“DEC”) announced on August 28, 2014 that it has commenced a year-long air quality study in the Peace Bridge neighborhood that will gather data on volatile compounds (VOCs) – some of which are considered air toxics - and ultrafine particles, as well as seasonal changes in air quality associated with traffic patterns near the Peace Bridge.  One of the two air monitors is stationed about 100 feet from the Episcopal Church Home site at Busti Avenue and Rhode Island Street.  Attached hereto as Exhibit N is a copy of the DEC’s 08/28/2014 press release regarding the year-long air quality study, and a photograph of the DEC’s ambient air monitoring station with the Hutchinson Chapel in the background.

PETITIONERS’ 1ST CLAIM - SEQRA VIOLATIONS by ESD, NYSDOT, CITY

71.  Petitioners repeat and re-allege each and every allegation contained in paragraphs 1 through 70 of this petition, with the same force and effect as if set forth here at length.   


72.  Through its enactment of SEQRA, the State Legislature has made protection of the environment one of New York’s “foremost policy concerns,” and an affirmative obligation of every state and local governmental agency.  [See, for example, E.F.S. Ventures Corp. v. Foster, 71 NY2d 359, 526 NYS2d 56, 62 (1988).]  

73.  Such agencies, including respondents Empire State Development, New York State Department of Transportation, and City of Buffalo, are obliged to comply with both “the letter and spirit of the SEQRA review process,” with the "lead agency" identifying the relevant areas of environmental concern, taking a "hard look" at them, and making a "reasoned elaboration" of the basis for its determination.  [See 6 NYCRR 617.7(a) & (b); also see, for example, NYC Coalition to End Lead Poisoning v. Vallone, 100 NY2d 337, 347-348 (2003); LaDelfa v. Village of Mt. Morris, 213 AD2d 1024, 625 NYS2d 117, 119 (4th Dept. 1995).]

Failure to take a “hard look” at the cumulative impacts 

on air quality and human health
74.  Respondents Empire State Development, NYSDOT, and City of Buffalo, with the apparent cooperation of members of the Peace Bridge Authority board of directors, have violated and continue to violate the letter and spirit of SEQRA by employing various stratagems to avoid taking a “hard look” at the long-term, direct, indirect, and cumulative impacts on air quality and human health of the various projects, currently proposed or being implemented, that are part of a larger plan to expand the U.S. plaza and/or to enhance the efficient movement of Peace Bridge traffic.  [See 6 NYCRR 617.7(c)(2); 617.3(g).]
75.  The decisive factor in determining whether the cumulative impacts of other pending or proposed development must be assessed “is the existence of a ‘larger plan’ for development.”  See Save the Pine Bush, Inc. v. City of Albany, 70 NY2d 193, 518 NYS2d 943, 948 (1987)); also see, Sun Co. v. City of Syracuse IDA, 209 AD2d 34, 48 (AD4 1995) (assessment of the cumulative impacts of other proposed or pending developments that are “part of a larger plan” is required under SEQRA).

76.  The absence of “concrete” plans does not relieve agencies of their obligation to avoid segmentation and consider long-term and cumulative impacts.  See, e.g., Riverso v. Rockland County SWMA, 96 AD2d 764 (AD2 2012). 

77.  The existence of a larger plan regarding the Peace Bridge, its U.S. plaza, and the various roadways and ramps leading to it is documented in an agreement entitled, “Peace Bridge Understanding,” which was announced by NY Gov. Andrew Cuomo on or about June 25, 2013.  A copy of the “Peace Bridge Understanding” is attached hereto as Exhibit O.  

78.  The Peace Bridge Understanding, which calls itself a “a road map for the Peace Bridge” reached by representatives of the government of Canada and New York State, states that, “The Bridge performs as a single enterprise with a presence and operation on both the Buffalo (US) and Fort Erie (Canada) side, and to optimize the Bridge’s performance, both plazas must be developed and improved to the fullest.”

79.  Following a statement that, “[t]he development of the Buffalo side of the bridge will be prioritized to improve the US Plaza area,” the Peace Bridge Understanding provides details regarding three projects:  

- “US Plaza Enhancement and Widening Project” – “… a plan for improving traffic flow, improving the Plaza, including widening…”

-  “Gateway Ramp Project” – “… designed to provide a direct connection from the Plaza to I-190 NB, eliminate the Plaza exit onto Baird Drive and remove Baird Drive from Front Park, and create a new entrance to the Plaza at Porter Avenue for all traffic coming from City streets.” 



- “ECH Property Acquisition” – “The PBA and NYS will cooperate on the purchase of Busti Avenue by New York State for the purpose of creating a neighborhood buffer and potential other uses subject to further planning.”

80.  The existence of a larger plan is confirmed by a variety of actions that pre- and post-date the June 2013 Peace Bridge Understanding, including, without limitation, the following:

(a) The press releases issued by New York Gov. Andrew Cuomo on August 15 and 24, 2012 [discussed in greater detail above at paragraph 13(a)&(b), and attached hereto as part of Exhibit E] praise the steps that had been being taken to advance the “Peace Bridge Plaza Improvement Project,” including the purchase by Empire State Development of the Episcopal Church Home site, and “a preliminary agreement” between New York State and the City of Buffalo “regarding the transfer of a two-block portion of Busti Avenue.” 

(b) The Peace Bridge Authority’s continued interest in the plans and projects of respondents Empire State Development, NYSDOT, and City of Buffalo.  [See, for example, paragraph “50” above; paragraph “13(f)” above, and the 07/25/13 Peace Bridge Progress Report, and 04/25/14 PBA minutes attached hereto as part of Exhibit E.] 

81. By failing to consider the cumulative and long-term impacts of the larger plan for expansion and enhancement of the U.S. plaza, respondent ESD, when it issued its June 30, 2104 Negative Declaration, respondent NYSDOT, when it approved the Joint Record of Decision/Findings Statement for the Gateway Project on June 2, 2014, and respondent City of Buffalo, when, by vote of its Common Council on July 29, 2014 and approval of its Mayor on August 4, 2014, it approved agreements to convey land and easements to the NYSDOT in conjunction with the Gateway Project and entered a “Betterment Project Agreement” with respondent NYSDOT, each violated SEQRA and the regulations promulgated thereunder, failed to perform a duty enjoined upon them by law, proceeded without or in excess of their respective jurisdiction, and/or made a determination in violation of lawful procedure, that is contrary to law, arbitrary and capricious, and/or an abuse of discretion.  

82.  Petitioners have no adequate remedy at law.

PETITIONERS’ 2ND CLAIM – ESD’s Additional SEQRA Violations


83.  Petitioners repeat and re-allege each and every allegation contained in paragraphs 1 through 82 of this petition, with the same force and effect as if set forth here at length.   


84.  Respondent Empire State Development is obliged to strictly comply with the prescribed procedures in SEQRA prior to implementing its Demolition Project at the Episcopal Church Home site.  [See, for example, NYC Coalition to End Lead Poisoning v. Vallone, 100 NY2d 337, 350 (2003) (the substance of SEQRA cannot be achieved without its procedures, and departures from SEQRA's procedural mechanisms thwart the purposes of the statute; strict compliance with SEQRA guarantees that environmental concerns are confronted and resolved prior to agency action); Taxpayers Opposed to Floodmart, Ltd. v. City of Hornell IDA, 212 AD2d 958, 624 NYS2d 689 (4th Dept. 1995) (“literal rather than substantial compliance with SEQRA is required”); Golten Marine Co., Inc. v. NYSDEC, 193 AD2d 742, 598 NYS2d 59 (3d Dept. 1993) (“Literal compliance with both the letter and spirit of SEQRA is required and substantial compliance will not suffice”.)]  



85.  Respondent Empire State Development’s Demolition Project is an "action" as that term is used in SEQRA and the regulations promulgated thereunder, and, more specifically, as recognized by respondent ESD at Part 3 of its Full Environmental Assessment Form, a “Type 1 action,” that is, an action that “carries with it the presumption that it is likely to have a significant adverse impact on the environment and may require an EIS.”  [See 6 NYCRR 617.2(b), 617.4(a)(1) & (b)(9).]

86.  Respondent Empire State Development has violated SEQRA in a number of significant ways, each of which requires annulment of its Negative Declaration.  
Failure to publish Notice of Negative Declaration in ENB
87.  Section 617.12(c)(1) of the SEQR regulations mandates that a notice of a “Type 1 action” be published in the Environmental Notice Bulletin (ENB).  
88.  Upon information and belief, respondent ESD’s Negative Declaration for its Demolition Project at the ECH site was not published in the ENB, in violation of 6 NYCRR 617.12(c)(1).  

Use of the equivalent of a Conditioned Negative Declaration 
for a “Type 1 action.”
89.  The SEQR regulations define a “Conditioned negative declaration” as follows: 
“Conditioned negative declaration” (CND) means a negative declaration issued by a lead agency for an Unlisted action, involving an applicant, in which the action as initially proposed may result in one or more significant adverse environmental impacts; however, mitigation measures identified and required by the lead agency, pursuant to subdivision 617.7(d) of this Part, will modify the proposed action so that no significant adverse environmental impacts will result. 
6 NYCRR 617.2(h).  
90.  Respondent Empire State Development’s Demolition Project is a “Type 1 action” and does not involve an applicant, therefore, utilization of a CND is not proper.  6 NYCRR 617.7(d).  
91.  Respondent ESD’s entry into a “Letter of Resolution” with the Office of Parks, Recreation and Historic Preservation regarding the Episcopal Church Home property is the equivalent of a Conditioned Negative Declaration, and, as such, violates the requirements of SEQRA.  [See, e.g., Miller v. City of Lockport, 210 AD2d 955, 957 (AD4 1994) (the “equivalent of a conditioned negative declaration” is not permitted in a Type 1 action, and the negative declaration must be annulled).]    
Disregard of the "low threshold" for requiring a DEIS
92.  The requirement to issue a Positive Declaration and require preparation of a draft Environmental Impact Statement (“DEIS”) is triggered by "a relatively low threshold", that is, a DEIS is needed if the action may have a significant effect on any one or more aspects of the environment.  [See Chemical Specialties Manufacturers Assoc. v. Jorling, 85 NY2d 382, 626 NYS2d 1, 9 (1995); also see, e.g., Munash v. Town Board of Town of East Hampton, 297 AD2d 345 (2d Dept. 2002); Farrington Close Condominium Bd. of Managers v. Incorporated Village of Southampton, 205 AD2d 623 (2d Dept. 1994); 6 NYCRR 617.7(a)(1).]  
93.  By ignoring the relatively low threshold for issuance of a Positive Declaration and preparation of a DEIS, and, instead, issuing a Negative Declaration, respondent ESD has contravened the intent of SEQRA, reduced the accountability of the lead agency, lessened the public access to the process, and permitted governmental approval of this important project without appropriate consideration of less intrusive alternatives.  [See, Miller, supra 210 AD2d at 958.]
Failure to take a “hard look” at noise impacts
94.  As set forth in detail above at paragraphs 25, 26, 29, 30 and 31, respondent Empire State Development has failed to thoroughly analyze and take the requisite “hard look” at the significant adverse impacts the proposed action may be reasonably expected to have on noise levels experienced by petitioners and the other nearby residents during and after the Demolition Project, in violation of is obligations under SEQRA.  [6 NYCRR 617.7(b)(3), (c)(1)(i)]   
Failure to take a “hard look” at impacts on residents’ views
95.  As set forth in detail above at paragraphs 27 and 28, respondent Empire State Development has failed to “thoroughly analyze,” and, therefore, take the requisite “hard look” at the significant adverse impacts the proposed action may be reasonably expected to have on the views experienced by petitioners and the other nearby residents if the visual barrier created by the Episcopal Church Home buildings is removed, in violation of is obligations under SEQRA.  [6 NYCRR 617.7(b)(3), (c)(1)(v)]   
Failure to take a “hard look” at impacts on existing neighborhood character  
96.  "Existing community or neighborhood character" is expressly included in SEQRA's definition of "environment", and our State's highest court has held that a lead agency must be concerned with the impact of a proposed project on existing community or neighborhood character "with or without a separate impact on the physical environment."  See Chinese Staff v. City of New York, 68 NY2d 359, 365-366 (1986).   
97.  Respondent Empire State Development has failed to thoroughly analyze and take the requisite “hard look” at the significant adverse impacts the proposed action may be reasonably expected to have on the existing character of petitioners’ neighborhood if the Episcopal Church Home site is substantially altered and used at some future point for either an expanded Peace Bridge plaza or other economic development.  [6 NYCRR 617.7(b)(3), (c)(1)(iv)]

98.  By failing to fully comply with its obligations under SEQRA, respondent ESD failed to perform a duty enjoined upon it by law, proceeded without or in excess of its jurisdiction, and/or made a determination in violation of lawful procedure, that is contrary to law, arbitrary and capricious, and/or an abuse of discretion.  

99.  Petitioners have no adequate remedy at law.
PETITIONERS’ 3RD CLAIM – City of Buffalo’s Additional SEQRA Violations


100.  Petitioners repeat and re-allege each and every allegation contained in paragraphs 1 through 99 of this petition, with the same force and effect as if set forth here at length.   


101.  Pursuant to SEQRA, “No agency involved in an action may undertake, fund or approve the action until it has complied with the provisions of SEQR.”  6 NYCRR 617.3(a).  [Emphasis added.]

102.  The word "action" is a term of art in SEQRA, is broadly defined, and "should be liberally construed to facilitate SEQRA's salutary purposes."  See City Council of City of Watervliet v. Town Board of Town of Colonie, 3 NY3d 508, 517-519 (2004).   The SEQRA regulations, promulgated by the New York State DEC, define “actions” as follows:

Section 617.2  DEFINITIONS











…


(b) Actions include:

(1) projects or physical activities, such as construction or other activities that may affect the environment by changing the use, appearance or condition of any natural resource or structure, that:

(i) are directly undertaken by an agency; or

(ii) involve funding by an agency; or

(iii) require one or more new or modified approvals from an agency or agencies;

(2) agency planning and policy making activities that may affect the environment and commit the agency to a definite course of future decisions;

(3) adoption of agency rules, regulations and procedures, including local laws, codes, ordinances, executive orders and resolutions that may affect the environment; and

(4) any combinations of the above.
6 NYCRR 617.2(b).









103.  There are two type of "actions" that require environmental review under SEQRA, "Type 1" actions and "Unlisted” actions.  See, for example, Brew v. Hess, 124 AD2d 962 (3d Dept. 1986) ("While the proposed [action] might not qualify for Type 1 status, it does constitute an unlisted action necessitating SEQRA compliance."); 6 NYCRR 617.3(c), 617.7(a).  








104.  A "Type 1" action is an action or class of actions listed in the SEQR regulations as one "more likely to have a significant effect on the environment," 6 NYCRR 617.2(ai), while an "Unlisted" action is one which is not an excluded, exempt, or "Type II" action as defined at 6 NYCRR 617.2(aj) and 6 NYCRR 617.5, and is not included in the list of "Type 1" actions.  See 6 NYCRR 617.2(ak).  



105.  The resolutions approved by respondent City of Buffalo between July 29, 2014 and August 4, 2014 pertaining to the Gateway Project individually constitute an “Unlisted” action, and, therefore, respondent City was obligated to comply with SEQRA prior to approving each.  6 NYCRR 617.3(a).






106.   The SEQRA regulations make "the acquisition, sale, lease, annexation or other transfer of 100 or more contiguous acres of land by a … local agency" a "Type 1" action.  See 6 NYCRR 617.4(b)(4) [Emphasis added.]  




107.  New York’s highest court, the New York Court of Appeals, has made it clear that if the sale or transfer of 100 or more acres of land by a local agency is a “Type 1” action, respondent City of Buffalo’s sale or transfer of less than 100 acres is an "Unlisted" action requiring environmental review under SEQRA.  See City of Watervliet, supra, 3 NY3d at 517-518 (NYCA holds that if the SEQR regulations list the annexation of 100 or more acres of land a Type I action, the DEC has "implicitly determined" that the annexation of less than 100 acres is an Unlisted action subject to SEQRA review.). 
108.  Pursuant to 6 NYCRR Part 617, the City of Buffalo enacted its own “Environmental Review Ordinance,” found at Chapter 168 of the City’s Code.  

109.  To the extent that there is a conflict between the City of Buffalo’s “Environmental Review Ordinance,” and 6 NYCRR Part 617, the City’s ordinance expressly provides that, “6 NYCRR 617 shall supersede this chapter.”  


110.  Upon information and belief, respondent City of Buffalo took no steps prior to enacting the resolutions challenged in this proceeding to conduct an environmental review and comply with the requirements of SEQR.  [See the documents attached hereto as Exhibit L.]   









111.  By failing to fully comply with its obligations under SEQRA prior to approving the transfer of land, including, upon information and belief, all or a portion of Baird Drive, to respondent NYSDOT, and entering into Agreements for Advance Payment and a Betterment Project Agreement with respondent NYSDOT, all in furtherance of the Gateway Project, respondent City of Buffalo failed to perform a duty enjoined upon it by law, proceeded without or in excess of its jurisdiction, and/or made a determination in violation of lawful procedure, that is contrary to law, arbitrary and capricious, and/or an abuse of discretion.  

112.  Petitioners have no adequate remedy at law.

PETITIONERS’ 4TH CLAIM – City of Buffalo’s Violation of Common Council Procedures

113.  Petitioners repeat and re-allege each and every allegation contained in paragraphs 1 through 112 of this petition, with the same force and effect as if set forth here at length.   

114.  As is addressed in greater detail above at paragraphs 52 through 61, on July 29, 2014, the City’s Common Council adopted resolutions approving the transfer of land and granting of easements to respondent NYSDOT, and entering into Agreements for Advance Payment and a Betterment Project Agreement with respondent NYSDOT, in furtherance of the Gateway Project, without first complying with the procedures set forth at Section 3-19(a) of the City Charter for adoption of such resolutions.  
115.  By failing to fully comply with the procedures set forth at Section 3-19(a) of the City Charter, respondent City of Buffalo failed to perform a duty enjoined upon it by law, proceeded without or in excess of its jurisdiction, and/or made a determination in violation of lawful procedure, that is contrary to law, arbitrary and capricious, and/or an abuse of discretion.  


116.  Petitioners have no adequate remedy at law.
PETITIONERS’ 5TH CLAIM – City of Buffalo’s Violation of Open Meetings Law


117.  Petitioners repeat and re-allege each and every allegation contained in paragraphs 1 through 116 of this petition, with the same force and effect as if set forth here at length.   


118.  The State’s Open Meetings Law, Public Officers Law, Article 7, recognizes that, “It is essential to the maintenance of a democratic society that the public business be performed in an open and public manner and that the citizens of this state be fully aware of and able to observe the performance of public officials and attend and listen to the deliberations and decisions that go into the making of public policy.”  POL Section 100.  


119.  Respondent City of Buffalo violated the letter and spirit of the Open Meetings Law when the City of Buffalo’s Common Council conducted its Special Session on July 29, 2014 without first complying with the following public notice requirement for a meeting scheduled less than one week prior to the meeting:

Public Officers Law

Section 104.  Public notice.






…

2.  Public notice of the time and place of every other meeting shall be given, to the extent practicable, to the news media and shall be conspicuously posted in one or more designated locations at a reasonable time prior thereto






…


120.  Upon information and belief, substantial deliberations relating to the resolutions concerning to the Gateway Project approved by the Common Council at a Special Meeting on July 29, 2014 occurred in private prior to the vote, including, without limitation, coordination of the timing and execution of the July 29, 2014 request for the calling of the Special Meeting held on July 29, 2014, the July 29, 2014 agreement to waive the 24-hour notice of the time and purpose of the Special Meeting held on July 29, 2014, and the July 29, 2014 calling of said Special Meeting by Darius G. Pridgen, Council President.   

121.  By failing to fully comply with the requirements of the Open Meetings Law, respondent City of Buffalo failed to perform a duty enjoined upon it by law, proceeded without or in excess of its jurisdiction, and/or made a determination in violation of lawful procedure, that is contrary to law, arbitrary and capricious, and/or an abuse of discretion.  


122.  Petitioners have no adequate remedy at law.
PETITIONERS’ 7TH CLAIM – DOT Commissioner’s Wrongful Expenditure
or Disbursement of State Funds/Property

123.  Petitioners repeat and re-allege each and every allegation contained in paragraphs 1 through 122 of this petition, with the same force and effect as if set forth here at length.   


124.  Each petitioner is a “citizen taxpayer” as that term is used at Section 123 et seq. of the State Finance Law.

125.  As is addressed in greater detail above, respondent NYSDOT has violated and continues to violate the letter and spirit of SEQRA by employing various stratagems to avoid taking a “hard look” at the long-term, direct, indirect, and cumulative impacts on air quality and human health of the various projects currently proposed or being implemented that are part of a larger plan to expand the U.S. plaza and/or to enhance the efficient movement of Peace Bridge traffic.  

126.  Upon information and belief, respondent Joanne McDonald, as Commissioner of the NYSDOT, has caused, is now causing, and/or is about to expend or disburse State funds or property in furtherance of the Gateway Project, and/or in payment to respondent City of Buffalo pursuant to the Agreements for Advance Payment adopted by the City’s Common Council on July 29, 2014.  
127.  As a result of the NYSDOT’s continued failure to fully comply with its obligations under SEQRA, the expenditure or disbursement of State funds in furtherance of the Gateway Project, by or on behalf of respondent Joanne McDonald, as NYSDOT Commissioner, and/or payment to respondent City of Buffalo pursuant to the Agreements for Advance Payment adopted by the City’s Common Council on July 29, 2014, constitute or would constitute a wrongful or illegal expenditure or disbursement of State funds or property. 
128.  Petitioners, as citizen taxpayers, seek equitable and declaratory relief, as the Court deems appropriate, pursuant to SFL Section 123-e(1)&(2), including:  enjoining any and all the expenditure or disbursement of State funds, by or on behalf of respondent Joanne McDonald, as Commissioner of the NYSDOT, in furtherance of the Gateway Project, and/or payment to respondent City of Buffalo pursuant to the Agreements for Advance Payment adopted by the City’s Common Council on July 24, 2014; restitution to the State of those public funds or public property, if any, expended or disbursed; a declaration that the proposed expenditure or disbursement of such funds or property would be illegal; preliminary relief, including a temporary restraining order and preliminary injunction; the award to petitioners of a reasonable sum of money for costs and expenses, including attorney fees, pursuant to SFL Section 123-g(1); and, such other and further relief as to the Court may seem just and proper. 
Regarding Petitioners’ Request for Preliminary Relief


129.  Petitioners repeat and re-allege each and every allegation contained in paragraphs 1 through 128 of this petition, with the same force and effect as if set forth here at length.


130.  In addition to the preliminary relief sought in paragraph 128 above, petitioners seek preliminary relief pursuant to CPLR Article 63 to maintain the status quo during the pendency of this proceeding.

131.  As indicated at paragraph “39” above, respondent Empire State Development has advised Niagara District Council Member Rivera, by letter dated August 28, 2014 (a copy of which is attached hereto as Exhibit I), that ESD expects to begin the Demolition Project at the Episcopal Church Home property by “early October of this year.”  Petitioners are unaware of any change in ESD’s timetable.
132.  As indicated at paragraph “50” above, Maria Lehman, the New York State Program Manager for the Peace Bridge, expressed at the April 25, 2014 Peace Bridge Authority board meeting the State’s intention to commence the Gateway Project by “late September.”  As Ms. Lehman stated:  “We want a shovel in the ground late September.  So, unless there’s a TRO, we’re going.”  Petitioners are unaware of any change in NYSDOT’s timetable.

133.  Petitioners believe that immediate and irreparable injury, loss or damage will result unless respondent Empire State Development is restrained from commencing and/or proceeding with the Demolition Project at the Episcopal Church Home site before petitioners’ motion for preliminary injunction can be heard and determined, or during the pendency of this proceeding.  
134.  It is well settled that an “irreparable injury,” within the purview of CPLR Article 63, is one which may not be compensated by an award of money damages.  [See, Lawrence H. Morse, Inc. v. Anson, 185 AD2d 505, 506 (3rd Dept. 1992).  Similarly, irreparable injury, for purposes of equity, has been held to mean any injury for which money damages are insufficient. Fischer v. Deitsch, 168 AD2d 599, 601 (2nd Dept. 1990); McLaughlin, Piven, Vogel, Inc. v. W.J. Nolan & Co., 114 AD2d 165 (2nd Dept. 1986).

135.  Due to the proximity of petitioners' residences to the ECH site, in particular, the residence of 76-year-old petitioner Stephen Greene and his elderly spouse at 853 Columbus Parkway (which is located directly across the street from the former Episcopal Church Home property), petitioners will be immediately and irreparably harmed in a manner and to a degree different from the community generally, by the elimination of structures at the ECH site which have, for generations, provided a highly effective noise and visual barrier between the nearby residences and the heavy truck and automobile traffic at the Peace Bridge complex.  

136.  Also, due to the proximity of their residences to the ECH site, petitioners, in particular petitioner Greene and his wife, will be immediately and irreparably harmed by the dust, noise, vibration, and increased traffic that will result from the demolition, abatement, and stabilization activities at the Episcopal Church Home campus.  

137.  Furthermore, petitioners will incur immediate and irreparable injury, in the form of significant adverse impacts to the existing character of their neighborhood and its historical, architectural and aesthetic resources, if respondent Empire State Development,  during the pendency of this proceeding, is allowed to demolish Thornton Hall, a structure of substantial historic and architectural significance, or is allowed to take steps that will reduce the ability to restore and preserve Thornton Hall, and/ or substantially impair the setting within which the historic Hutchinson Chapel will remain.  

138.  Petitioners also believe that immediate and irreparable injury, loss or damage will result unless respondent NYSDOT is restrained from commencing and/or proceeding with implementation of the Gateway Project before petitioners’ motion for preliminary injunction can be heard and determined, or during the pendency of this proceeding.  

139.  Pursuant to 6 NYCRR 617.3(a), "A project sponsor may not commence any physical alteration related to an action until the provisions of SEQR have been complied with."  The SEQRA regulations, at 6 NYCRR § 617.2(ab), define "physical alteration" to include, but not be limited to, the following activities:

…[V]egetation removal, demolition, stockpiling materials, grading and other forms of earthwork, dumping, filling or depositing, discharges to air or water, excavation or trenching, application of pesticides, herbicides, or other chemicals, … dredging, flooding, draining or dewatering, paving, [and] construction of buildings, structures or facilities…


140.  The physical alteration of the ECH site and/or the Gateway Project area prior to respondents’ full compliance with the requirements of SEQRA, and during the pendency of this proceeding, would produce significant and irreparable injury both to the environmental interests SEQRA is intended to protect, and to the integrity of the governmental decision-making process.  
141.  For all the reasons stated above, petitioners believe that the failure to grant the requested preliminary relief will result in immediate and irreparable injury.    

142.  Petitioners believe that the factual and legal allegations set forth in this pleading establish the likelihood of their success on the merits of the claims asserted herein. 
143.  Furthermore, petitioners believe that the potential harm to them, and to the existing character of the Lower West Side neighborhood within which they live, if preliminary relief is not granted, clearly exceeds any potential harm to respondents resulting from the Court’s granting of the requested preliminary relief.   


WHEREFORE, petitioners demand judgment against respondents as follows: 


(A) granting a temporary restraining order and preliminarily enjoining, during the pendency of this proceeding:


(i) respondent Empire State Development, its officers, employees and agents, from commencing and/or proceeding with any work or services related, directly or indirectly, with the “Former Episcopal Church Home Abatement, Demolition and Stabilization” project, located at 24 Rhode Island Street, 1 Massachusetts Avenue, 823 Busti Avenue, and 850 Columbus Parkway, in the City of Buffalo, New York, and from commencing and/or continuing activities constituting “physical alteration” [as that term is defined at 6 NYCRR 617.2(ab)] of said Former Episcopal Church Home site in the City of Buffalo, New York, including, without limitation, vegetation removal, demolition of buildings, structures or facilities, stockpiling materials, grading and other forms of earthwork, excavation or trenching, paving, and construction of buildings, structures or facilities, in furtherance of the “Former Episcopal Church Home Abatement, Demolition and Stabilization” project; 

(ii) respondent New York State Department of Transportation, its officers, employees and agents, from commencing and/or proceeding with any work or services related, directly or indirectly, with the “New York Gateway Connections Improvement Project To The US Peace Bridge Plaza” in the City of Buffalo, New York, PIN 5760.80, and from commencing and/or continuing activities constituting “physical alteration” [as that term is defined at 6 NYCRR 617.2(ab)] in furtherance of said “New York Gateway Connections Improvement Project To The US Peace Bridge Plaza,” including, without limitation, vegetation removal, demolition of buildings, structures or facilities, stockpiling materials, grading and other forms of earthwork, excavation or trenching, dredging, flooding, draining or dewatering, paving, and construction of buildings, structures or facilities; 

(iii) respondent Joanne McDonald, as Commissioner of the New York State Department of Transportation, her officers, employees and agents, from expending or disbursing State funds or State property in furtherance of the “New York Gateway Connections Improvement Project To The US Peace Bridge Plaza” in the City of Buffalo, New York, PIN 5760.80, including, without limitation, payment to respondent City of Buffalo pursuant to the Agreements for Advance Payment adopted by the City’s Common Council on July 29, 2014;

(B) annulling and setting aside respondent Empire State Development's “Determination of No Significant Effect on the Environment” [also known as a “Negative Declaration”] issued under the State Environmental Quality Review Act (SEQRA) on or about June 30, 2014, regarding the “Former Episcopal Church Home Abatement, Demolition and Stabilization” project;

(C) annulling and setting aside respondent New York State Department of Transportation’s approval, on or about June 2, 2014, of a Joint Record of Decision/Findings Statement for the New York Gateway Connections Improvements Project to the U.S. Peace Bridge Plaza; 

(D) annulling and setting aside respondent City of Buffalo, New York’s approval of a contract with respondent Commissioner of the New York State Department of Transportation, entitled, “Agreement For Advance Payment,” in furtherance of the New York Gateway Connections Improvements Project to the U.S. Peace Bridge Plaza, regarding certain real property in the City of Buffalo in and around the Peace Bridge plaza, identified as Map 6, Parcel 10, Map 7, Parcel 11, and Map 7, Parcel 12, approved by the Common Council of the City of Buffalo at a Special Meeting held on July 29, 2014, and by the Mayor of the City of Buffalo on August 4, 2014; 
(E) annulling and setting aside respondent City of Buffalo, New York’s approval of a contract with respondent Commissioner of the New York State Department of Transportation, entitled, “Agreement For Advance Payment,” in furtherance of the New York Gateway Connections Improvements Project to the U.S. Peace Bridge Plaza, regarding certain real property in the City of Buffalo in and around the Peace Bridge plaza, identified as Map 11, Parcel 17, Map 12, Parcel 18, and Map 12, Parcel 19, approved by the Common Council of the City of Buffalo at a Special Meeting held on July 29, 2014, and by the Mayor of the City of Buffalo on August 4, 2014;

(F) annulling and setting aside respondent City of Buffalo, New York’s approval of a “Betterment Project Agreement” with respondent Commissioner of the New York State Department of Transportation, relating to the New York Gateway Connections Improvements Project to the U.S. Peace Bridge Plaza, approved by the Common Council of the City of Buffalo at a Special Meeting held on July 29, 2014, and by the Mayor of the City of Buffalo on August 4, 2014;

(G) declaring that the actions taken by respondent City of Buffalo, New York’s Common Council at a Special Meeting on July 29, 2014 concerning the New York Gateway Connections Improvements Project to the U.S. Peace Bridge Plaza, violated the Open Meetings Law, and that such votes were taken in material violation of the Open Meetings Law, and further declaring that such actions are null and void;

(H) declaring that substantial deliberations relating to the actions taken by respondent City of Buffalo, New York’s Common Council at a Special Meeting on July 29, 2014 concerning the New York Gateway Connections Improvements Project to the U.S. Peace Bridge Plaza occurred in private prior to the vote, and awarding costs and reasonable attorney’s fees to petitioners/plaintiffs;


(I) granting a permanent injunction enjoining any and all expenditure or disbursement of State funds or property in furtherance of the “New York Gateway Connections Improvement Project To The US Peace Bridge Plaza” in the City of Buffalo, New York, PIN 5760.80, unless and until respondent New York State Department of Transportation and respondent City of Buffalo, New York, fully comply with the requirements of the State Environmental Quality Review Act (SEQRA); and

(J) granting such other and further relief, as to the Court may seem just and proper, together with the costs and disbursements of this proceeding, including, if the Court deems it appropriate, costs and expenses, including attorney fees, pursuant to State Finance Law Section 123-g(1). 
Dated:
September 15, 2014

East Aurora, New York



/s/______________________________


ARTHUR J. GIACALONE



Attorney for Petitioners 



140 Knox Road



East Aurora, New York 14052



(716) 687-1902



Email:  ArtG2012@verizon.net

VERIFICATION
STATE OF NEW YORK)

SS.:

COUNTY OF ERIE)

Elizabeth A. Martina, being duly sworn, deposes and says: she is one of the petitioners/plaintiffs in the within proceeding, and that the petitioners/plaintiffs are united in interest; that she has read the foregoing petition/complaint and knows the content thereof; that the same is true to her own knowledge, except as to matters therein stated to be alleged upon information and belief, and as to those matters she believes it to be true.

/s/_____________________________








      Elizabeth A. Martina
Sworn to before me this

   25th   day of September, 2014.

/s/____________________________

ARTHUR J.  GIACALONE

Notary Public, State of New York

Qualified in Erie County

My commission expires 5/31/2015
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