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(i)
STATEMENT OF ISSUES   

   PRESENTED FOR REVIEW
1. Whether this Court should, for the purpose of
reviewing defendants' request for summary judgment on quali​-
fied immunity grounds, view the record in a light most
favorable to plaintiff and accept plaintiff's account of the
reasons for his termination from his position as an Assistant
Attorney General?
2. Should this Court on appeal from the denial of
defendants' claim to qualified immunity limit its review to
the question whether plaintiff's right not to be terminated
from his position as an Assistant Attorney General for
engaging in constitutionally protected speech was clearly
established in December, 1982?
3. Whether the New York Attorney General and four
high ranking officials in the Department of Law, who       terminated plaintiff from his position as an Assistant Attorney General for having engaged in non-confrontational, non-disruptive speech regarding illegal and unethical conduct on the part of the Department of Law, should be denied qualified immunity and be required to stand trial for money damages.
STATEMENT OF FACTS
Plaintiff, Arthur J. Giacalone, was appointed by defendant Robert Abrams as an Assistant Attorney General in the Buffalo Regional Office of the State Department of Law
effective August 3, 1981 (920).  As an Assistant Attorney General, Mr. Giacalone's paramount obligation was to serve the public interest (660, 1149-1150), and his primary function was as a public advocate (156-157).
Shortly after joining the Department of Law, plain​tiff was asked by defendant Scott, his direct supervisor, to investigate alleged violations of the State Labor Law by two related corporations, Norton Laboratories, Inc. of Lockport, New York and Auburn Plastics, Inc. of Auburn, New York* (156-157, 1511).  Upon commencing his investigation, plaintiff discovered that the State Department of Labor's files regard​ing the Norton Labs matter had previously been closed, and related that information to defendant Scott (498).  Upon request made by Mr. Scott to the head of the Buffalo Regional Office of the Department of Labor, the Department of Labor reopened its files and formally requested that the Department of Law investigate and prosecute the alleged offenses of the two companies (498, 1251).
Under the supervision of defendant Scott, plaintiff investigated the Norton Labs situation and negotiated an agreement between the Department of Law and Kevin Maloney, the attorney for three principals of the corporations (498, 500). Pursuant to the agreement, the principals agreed to pay in two
* These two companies will be referred to as "Norton Labs" for the purpose of this brief unless specific reference to Auburn Plastics is required to prevent confusion and misunder​standing.
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installments to the Department of Labor the wages, vacation benefits and other amounts owing to the companies' former workers (1317-1323).  The first installment was to be deliv​ered to the Department of Law in November of 1981, and the second installment, representing claims of the affected workers not validated at the time of the signing of the November 20, 1981 agreement, was due in early 1982 (1317-1323).
Pursuant to the agreement, a check for $230,751.85 was delivered to Mr. Giacalone on November 20, 1981, and forwarded to the Department of Labor for disbursement to approximately 200 former employees of the corporations (681, 503).  Because of the significance of the event, defendant Abrams issued a press release with Industrial Commissioner Roberts, announcing to the public receipt of the check (1252-1253, 1163).  Collection of the back wages and other monies by the Department of Law pre-empted the efforts of private coun​sel who had been working on behalf of both union and manage​ment employees in an effort to obtain the unpaid funds, leaving the workers dependent upon the Department of Law for recovery of their money (1261-1262).
Accompanying the first installment was a letter from Mr. Maloney demanding that appropriate withholding taxes be deducted by the State (681, 116).  Although no written or oral agreement existed between plaintiff or the Department of Law and Mr. Maloney to withhold taxes, plaintiff researched the
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appropriateness of the State making such deductions.  He advised defendant Scott that, while the State was under no obligation to withhold the taxes, it would be proper and in the best interests of all parties concerned to make the deduc​tions (562, 567-568, 577, 590).  Mr. Scott concurred in plain​tiff's conclusion, and instructed Mr. Giacalone to advise three private attorneys representing the various workers that the applicable federal and State deductions would be made. Pursuant to Mr. Scott's instructions, plaintiff sent letters to Messrs. Pope, Kitchen and Blitman on November 24, 1981 regarding the intention to deduct (433-435, 1535-1537).
Subsequent to the sending of those three letters, plaintiff was advised in a telephone conversation with an official in the Albany offices of the Department of Labor that the office was reluctant to become involved in withholding taxes since the Department of Labor had never performed that function in the past, did not have the expertise or manpower to accomplish the task, and did not wish to set an unfavorable precedent* (632,750).  Plaintiff related this telephone con​versation to defendant Scott on November 25, 1981.  Based on the information provided to him by plaintiff, and due to his
* The reason that the Department of Labor was reluctant to deduct State and federal income taxes from the checks issued to the workers is not material protected by the attorney-client privilege since this information was communicated to a third party, the Internal Revenue Service, with the knowledge and consent of the Department of Labor on September 2, 1982.
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desire to facilitate the distribution of the checks to the workers prior to Christmas, 1981, defendant Scott reversed his original decision that all appropriate deductions would be made, and instructed Mr. Giacalone that only the F.I.C.A. tax would be deducted (580-581, 583-584, 586, 594, 1262).  Mr. Scott was not swayed from his decision not to withhold indi​vidual income taxes by plaintiff's statement that failure to deduct the taxes might subject the three principals to addi​tional tax liabilities (1334, 359-360, 192-193).
In response to defendant Scott's decision, Mr. Giacalone advised Mr. Maloney by telephone on November 25,   1981 that only the F.I.C.A. tax would be deducted from the individual workers' checks, and that the workers would be advised by letter that the money they were receiving may be considered income for tax purposes (580, 582, 586).  Mr. Maloney agreed with the approach outlined by plaintiff (586-587).  Following defendant Scott's suggestion, Mr. Giacalone sent a letter to Mr. Maloney on December 3, 1981 confirming their November 25, 1981 conversation (580, 1544-1545).
In light of the importance of the resolution of the Norton Labs matter, defendant Abrams took part in a public presentation of checks to the former Norton Labs employees at the UAW Union Hall in Lockport, New York on December 16, 1981 (1164).  He also issued a joint press release with the Indus​trial Commissioner announcing the distribution of the checks and indicating his delight that the checks were available in
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time for Christmas (1527-1528).
The second installment of Norton Labs money, totaling $15,868.57, was received by plaintiff on May 25, 1982 (1551, 1587).  Defendant Abrams again issued a joint press release with Industrial Commissioner, informing the public of the receipt of the final payment and announcing to nearly 100 affected workers that their money would be distrib​uted in approximately 30 days (1546).
During the period between the payment of the first and second installments, defendant Scott presented Mr. Giacalone with his one and only performance evaluation as an Assistant Attorney General (160, 1342-1346).  The evaluation gives plaintiff a "superior" rating, the highest possible rating, in each evaluated category.  It also indicates as "none" the areas in need of improvement in each evaluated category, and rates Mr. Giacalone's overall performance as "superior" (977).  Among the comments made by defendant Scott in the "strengths" portion of the task ratings are the follow​ing:  "exceptional ability to analyze rather complex legal issues and to condense research to clear statement"; "very much in tune with public interest issues"; "very aware of need for continuity of policy statewide".  In the narrative portion of the evaluation, Mr. Scott makes the following comments regarding Mr. Giacalone:  "... This employee has con​sistently performed in an outstanding manner and has credited this office with his diligence from the beginning of his
- 6 -
employment....  He has made a substantial contribution in the quality of the office, its public image and is dedicated and committed to working in the public interest" (1342-1346). The evaluation was signed by plaintiff on April 27, 1982 and subsequently approved by Mr. Scott's supervisor, defendant Yellin (976).
On approximately June 23, 1982, plaintiff received a copy of a letter Edward D. Fickess, Acting District Counsel of the Buffalo office of the Internal Revenue Service, sent to defendant Abrams.  The letter expressed the IRS1 conclusion that the State of New York had violated four provisions of the Internal Revenue Code by not making individual tax withholdings prior to disbursing the first Norton Labs installment in December of 1981.  It also indicated that the State, and possibly the State employees working on the matter, were potentially liable for any unpaid taxes (1231-1232).  Plain​tiff and defendant Scott were the two individuals most involved in working on the Norton Labs matter (1521-1528).
Defendant Scott was surprised, angered and frightened by the Fickess letter.  His surprise and anger stemmed from the IRS1 failure to contact the office prior to making its accusations (509, 529, 209).  His fear was generated by the threat of personal liability for those, including himself, directly involved in the Norton Labs matter (529-530). Defendant Scott surmised that the letter might be an attempt by President Reagan's conservatives to embarrass defendant
- 7 -
Abrams in an election year (509-510, 207).  He expressed con​cern that the IRS investigation might have a negative effect on Mr. Abrams1 1982 re-election bid, and stated that he would not want to see an unfavorable impact on the campaign emanat​ing from the Buffalo Regional Office (509, 510, 530, 1356-1387).  Mr. Scott assumed that the existence of the IRS investigation and letter was a matter to be kept confidential within the Department of Law, and advised plaintiff that it was very important that knowledge of the IRS matter not become public prior to the November, 1982 elections (510, 1356-1357, 231-232).
Upon receipt of the Fickess letter, defendant Scott asked plaintiff to prepare a memorandum regarding the Norton Labs matter to send to his superiors (531, 205).  In response to Mr. Scott's request, Mr. Giacalone researched the provi​sions noted in the IRS letter and drafted a memorandum, dated June 24, 1982, which summarized for Mr. Scott plaintiff's conclusion that the IRS allegations of wrongdoing were not supportable, and that the State had acted properly in not withholding individual taxes (1568-1570).  Upon review of the June 24, 1982 memorandum, defendant Scott concurred with plaintiff's analysis, and agreed with plaintiff that it would be beneficial to obtain the opinion of a lawyer more exper​ienced in tax laws (531, 326-327).  Plaintiff also provided defendant Scott with a memorandum, dated June 29, 1982, detailing the relevant facts pertaining to the Norton Labs
— 8 —
matter (1571-1579).
Since an attorney with the appropriate tax expertise to review the IRS accusations could not be found within the Department of Law, defendant Yellin obtained the services of Sydney Rubin, Esq., a tax lawyer with the Rochester, New York firm of Harris, Beach, Wilcox, Rubin and Levey (210, 982). Although defendant Scott advised plaintiff that Mr. Rubin's law firm had been retained on a pro bono basis to represent the Attorney General's office in its dealings with the IRS (503-504), it is unclear whether Mr. Rubin was retained to protect the interests of the Attorney General's Office, Department of Labor, or both (984, 1108-1109).  It is also unclear whether or not Mr. Rubin was retained to protect the interests of the individual employees of the Departments of Law and/or Labor who were directly involved in the Norton Labs matter (1108-1109).
Mr. Rubin arranged for a September 2, 1982 meeting with the IRS to discuss the accusations contained in the Fickess letter (219).  In preparation for the meeting, Mr. Rubin asked plaintiff to draft a memorandum outlining the reasons for the decision not to withhold the individual income taxes from the first installment (327-328).  Mr. Giacalone prepared the memorandum, dated August 30, 1982, and provided Mr. Rubin with a copy of it (1610-1612).
Mr. Scott and plaintiff consulted with each other on a regular basis in late August to prepare for the September 2,
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1982 IRS meeting (508).  On August 27, 1982, defendant Scott related to plaintiff Scott's conversation with Mr. Rubin in which Rubin stated that he was in substantial agreement with Mr. Giacalone's June 24, 1982 memorandum concluding that the IRS claim of violations of the Internal Revenue Code were unsupportable (362, 217).  Mr. Scott also instructed plaintiff to contact the Albany office of the Department of Labor to advise them that the matter of the IRS investigation was to be kept confidential (363).  On several occasions during the last week of August, 1982, defendant Scott told plaintiff that it was imperative that the IRS concerns regarding the non-withholding of taxes not be made public until after defendant Abrams’ November 2, 1982 re-election bid (479, 508, 510, 1356, 232) .
On September 1 and 2, 19 82, defendant Scott, plain​tiff and Mr. Rubin met to prepare for the September 2, 1982 IRS meeting (219-220).  Plaintiff provided Mr. Rubin with a lengthy summary of the history of the Norton Labs matter, and, because Rubin did not possess expertise in the State Labor Law, a detailed explanation of the relevant Labor Law provi​sions (336, 221).  Mr. Rubin indicated that he did not see the September 2 meeting with the IRS as an adversarial event, and that he viewed himself as a mediator in an amicus position between the IRS and the Department of Law (504-505, 332-333, 220).  He also expressed his analysis of the IRS claims against the State, concluding that, while the law was not
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totally clear regarding a couple of the Internal Revenue Code provisions, the State did not appear to have violated any of the provisions (334-336).  Mr. Giacalone advised Messrs. Scott and Rubin that eight or nine of the workers awaiting distribu​tion of the second installment had not received any money from the initial disbursement (481).
During the preparatory meetings, defendant Scott, plaintiff and Mr. Rubin agreed upon the position the Depart​ment of Law would take at the IRS meeting:  Mr. Rubin would advise the IRS that the Department of Law acted properly in not withholding taxes from the December, 1981 disbursement and planned to promptly disburse the second installment to the affected workers; if the IRS adamantly opposed this position, the Department of Law would distribute the major portion of the money and place a percentage of it in an escrow account while the federal district court determined whether the State was obligated to withhold taxes (534, 428-430, 22).  Because the three men were unanimous in their opinion regarding the position to take with the IRS, there was no discussion at either preparatory meeting regarding the legal and ethical ramifications of not distributing the second installment (428-429).
Following the September 1, 1982 preparatory meeting, and again on September 2 while leaving the State Office Building for the meeting with the IRS, defendant Scott told plaintiff that they needed an issue at the IRS meeting that
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would enable the Department of Law to stall the matter until after the November elections (480, 512, 363-364).
At the September 2, 1982 meeting with the IRS, plain​tiff gave a lengthy presentation on the factual background of the Norton Labs matter, and Mr. Rubin expressed his conclu​sions regarding the inapplicability of the Internal Revenue Code provisions (426, 222).  Mr. Fickess, speaking on behalf of the IRS, requested that the State not disburse the second installment so that the $15,868.57 would be available to meet at least a portion of the State's alleged liability for any unpaid taxes (534-535, 429).  To plaintiff's surprise, Mr. Rubin agreed to delay distribution of the second installment while the IRS gathered and reviewed the 1981 tax returns of each employee who had received a check from the December, 1981 installment (534, 429-430).  While at the meeting with the IRS, plaintiff did not question or comment on Mr. Rubin's decision to delay disbursement (429).  In an apparent effort to stall the matter, defendant Scott told the IRS that the decision whether or not to distribute the second installment at that time was a decision to be made by the Department of Law's client, the Department of Labor, and that the IRS would be notified of the Department of Labor's decision (429, 223-224, 475, 535-537).  Neither defendant Scott nor Mr. Rubin notified the IRS prior to plaintiff's December 15, 1982 ter​mination of the Department of Labor's decision regarding distribution of the second installment (537, 1263).
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Immediately following the IRS meeting, plaintiff, defendant Scott, and Mr. Rubin met in Mr. Scott's office.  In a non-confrontational manner, plaintiff expressed to Messrs. Scott and Rubin his intention to research the legal and ethi​cal aspects of not distributing the second installment since that option had not been explored by the three men prior to the IRS meeting (475-476, 487, 514, 237).  Plaintiff also requested defendant Scott's permission to send the affected workers written notification of the reason for the delay in making the disbursement (485-486, 515, 235).  Scott flatly prohibited Mr. Giacalone from sending a letter to the workers, indicating that the existence of the IRS investigation must not be made public (515, 236).
On the morning of September 3, 1982, plaintiff advised defendant Scott that by mid-afternoon of that day he would provide Scott with his legal memorandum concerning the legal and ethical issues raised by the decision not to dis​tribute the second installment (488).  Mr. Scott instructed plaintiff that the memorandum was to go to Scott alone, and not to any of his superiors (488, 1263).  Late that same morning, Mr. Scott informed plaintiff that he had just spoken by telephone with defendant Yellin, that the decision not to distribute the second installment was final, and that plain​tiff was prohibited from putting his conclusions or thoughts regarding his legal and ethical concerns into a memorandum or any other written form (488, 430, 1263).  The issues plaintiff
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wished to address in the prohibited memorandum, whether the Department of Law could properly delay distribution of the second installment and/or utilize any of the money to pay back allegedly uncollected taxes from 1981, had not been addressed in any of plaintiff's earlier memoranda (1568-1579, 1610-1612).  Due to the complexities of the issues involved, a summary of which is provided below, a legal memorandum was the appropriate method of communicating the results of plaintiff's research (474-475, 450).
The legal research conducted by plaintiff on September 2 and 3, 1982 led him to the conclusion that the actions and omissions of the Department of Law were poten​tially in conflict with the Internal Revenue Act, Internal Revenue Code, State Labor Law and the Disciplinary Rules and Ethical Considerations of the Lawyer's Code of Professional Responsibility (924, 475-487).  Without limitation, the following bases existed for plaintiff's legal concerns regard​ing the Department of Law's decision not to distribute the second installment:
(1) Federal tax laws only permit the collection of
under-collected taxes from an employee's wages through deductions from future wages earned and paid during the same calen​dar year as the failure to collect.  No authority exists for collection of uncollected 1981 taxes from wages received in 1982 or 1983 (476).
(2) The Department of Labor is obligated under the
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State Labor Law to enforce the wage provisions of the Labor Law and to protect employees against improper actions of public officials, such as IRS officials (476-477).
(3) The Department of Labor is obligated by the November 20, 1981 agreement to collect and promptly distribute wages and other monies due and owing to the affected workers, and is without statutory authority to withhold payment or to take 1981 taxes out of the second installment (477-478).
Without limitation, plaintiff's research indicated that the following bases existed for plaintiff's concerns that the Department of Law's decision not to distribute the second installment was potentially violative of Disciplinary Rules and/or Ethical Considerations in the Lawyer's Code of Pro​fessional Responsibility:  (1) It is misconduct for a lawyer to allow a person who employs him to provide services to another to direct or regulate his professional judgment in providing services to the third party (482-483).  Mr. Scott was attempting to direct or regulate plaintiff's judgment relating to the Norton Labs matter.  (2) It is misconduct for an attorney to fail to promptly turn over to a client funds being held on behalf of said client (484).  Having usurped the role of the workers' private attorneys, the Department of Law was obliged to promptly disburse the second installment to the affected former employees (484, 1261-1262).  (3) The Depart​ment of Law failed to fully and promptly advise either the Department of Labor or the former Norton Labs workers of
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material developments in the matter despite the Ethical Con​sideration requiring an attorney to do so in order to avoid the appearance of impropriety (484.485).  (4) The Department of Law, faced with a situation not falling neatly within any one provision of the Code of Professional Responsibility, failed to behave in a manner conducive to the promotion of the public's confidence in the legal system, and therefore acted in violation of an Ethical Consideration, by placing political consideration before the interests of the People of the State of New York (486, 924).
Plaintiff was never allowed the opportunity to des​cribe to defendant Scott, to Scott's superiors in the Depart​ment of Law, including the other defendants, or to Mr. Rubin, the bases or legal support for his conclusions regarding the potential for illegal and unethical behavior on the part of the Department of Law (471-473, 524, 925).  Plaintiff was only able to express the following conclusions to Mr. Scott:     (1) Plaintiff's legal research, substantially completed by late morning on September 3, 1982, indicated that the Department of Law was potentially engaging in illegal and unethical behavior (471).  (2) The office appeared to be placing its own inter​ests and the interests of the Attorney General above the interest of the clients (471, 473).  (3) The Department of Law did not have the authority to withhold payment of the second installment or to use the second installment to pay to the IRS any allegedly underpaid taxes (472).  Plaintiff made these statements to Mr. Scott on
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September 3, 1982, immediately after Scott prohibited the writing of a legal memorandum, and in Albany on or about September 8, 1982 (473-474).
Defendant Scott made clear to plaintiff by his instructions on September 3, 1982 and subsequently in November, 1982, that plaintiff was not permitted to raise his concerns regarding the Norton Labs matter with any of Mr. Scott's superiors (1263, 488, 403, 450-451).  Despite the fact that defendant Allee indicated to plaintiff in Albany, on or about September 8, 1982, that he had been advised by Scott that plaintiff had concerns regarding the handling of the Norton Labs matter, and indicated to plaintiff that they would discuss the matter the following week (517, 1409), neither the defendants nor Mr. Rubin initiated any conversation, corres​pondence or communication with plaintiff regarding the bases of his concerns (517, 394, 925).
The "final" decision not to distribute the second installment, expressed to plaintiff by defendant Scott on September 3, 1982, was made by Scott and defendant Yellin without consultation with the Department of Labor (538, 1262). Mr. Scott's memorandum to defendant Rifkin purporting to "recommend" that the $16,000 be held pending resolution of the withholding issue, is dated 18 days after the finality of the decision was expressed to plaintiff (1656-1657).  The Scott memorandum fails to apprise Mr. Rifkin or the Department of Labor of Scott's desire to prevent the IRS investigation from
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becoming a matter of public knowledge until after the November 2, 1982 election (1656-1657).  Defendant Rifkin's memorandum to Florence Dreizen, received by the Department of Labor on October 5, 1982, expresses uncertainty whether the Department of Labor's counsel had been previously briefed on the IRS matter, and instructs, rather than recommends, that the Department of Labor hold the $16,000 (1665, 1042-1043).
Throughout plaintiff's tenure with the Department of Law, he remained responsible for responding to inquiries from Department of Labor officials, former Norton Labs employees and Mr. Maloney regarding distribution of the second install​ment (922, 505-507, 538-539, 221).  Between November 4 and 8, 1982, plaintiff received several telephone messages from Norton Labs employees inquiring as to the date they would be paid the second installment (538-539).  Plaintiff asked Mr. Scott for guidance on November 8, 1982 in responding to the message, but was merely told, "Tell them we lost the money" (1418, 284).  On November 9, 1982, in an attempt to protect the interests of the Department of Labor and former Norton Labs workers, plaintiff sent an interoffice memorandum to defendants Allee, Yellin and Scott reminding them that six months had passed since receipt of the second installment, and asking for a meeting or conference call to discuss the matter (1683, 1264).  To comply with Mr. Scott's September 3, 1982 prohibition, plaintiff intentionally omitted any reference to his legal and ethical concerns in the November 9, 1982
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memorandum (1264).  On or about November 19, 1982, defendant Scott advised plaintiff that the New York City staff, and, specifically, defendant Rifkin, was extremely displeased that plaintiff had sent the memorandum over Scott's head (517, 278, 1049-1050).  Mr. Scott then prohibited plaintiff from again communicating over Scott's head with his superiors in Albany or New York (517, 1263).
On December 2, 1982, plaintiff received a telephone call from a Norton Labs employee who was owed nearly $1,200 from the second installment.  This individual indicated that he had been unemployed for 2 years, was two months behind in rent payment, had received a utility shut-off notice, and was desperately in need of his back wages (574).  Plaintiff felt obliged as an attorney and public official to again raise his concerns with defendant Scott regarding the legal and ethical ramifications of not distributing the second installment (450, 445).
Plaintiff went to Mr. Scott on December 3, 1982 and informed him in a non-confrontational manner, in the privacy of Scott's office, of the following three points:  (1) Plain​tiff continued to receive inquiries from former workers of Norton Labs, some of whom desperately needed money, as to the reason for the lengthy delay in distributing their wages.  (2) Plaintiff regretted the fact that defendant Scott had prohib​ited him in September from expressing his legal analysis in writing, since plaintiff continued to be concerned that the
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Department of Law's position was illegal and unethical.  (3) As his friend and boss, plaintiff wanted Scott to know that plaintiff was so concerned about the ethical dilemma he found himself in that he was considering resigning from his position as an Assistant Attorney General if the Department of Law did not show some good faith effort to resolve the distribution issue (1264, 646, 445, 452-454, 417).  During the course of his conversation with defendant Scott, plaintiff also requested permission to discuss his concerns regarding the Norton Labs matter with Mr. Rubin (517).
Defendant Scott responded to plaintiff's December 3, 1982 discussion in an angry, personal and defensive fashion. For the first time, he accused plaintiff of attempting to harm Scott's reputation (521-522, 572-573).  He also denied plain​tiff's request to contact Mr. Rubin, stating that plaintiff had no right to raise the issues he was attempting to raise concerning the legality and ethics of the office's handling of the Norton Labs matter (517, 451).
Because of plaintiff's concern that defendant Scott's angry and defensive response to their December 3, 1982 con​versation might signify Scott's intention to terminate him, plaintiff provided Mr. Scott with a one-page letter on December 6, 1982, summarizing the three points he had raised on December 3, 1982 (933, 571-573).
Prior to having his letter delivered to defendant Scott, plaintiff had a discussion on the morning of December
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6, 1982 with Assistant Attorney General David Edmunds, a colleague of the plaintiff (547).  Mr. Giacalone expressed in confidence to Mr. Edmunds his concern that Mr. Scott might be considering terminating plaintiff in light of Scott's response to the December 3, 1982 discussion.  Mr. Edmunds asked plain​tiff what steps he would take if he was in fact fired by defendant Scott.  Plaintiff indicated that he had not thought through his response, but that he had a number of options, including going to the Norton Labs workers or union represen​tatives, going to the media, bringing a lawsuit, or doing nothing at all (549).  Shortly after that conversation, Mr. Edmunds incorrectly advised Mr. Scott that plaintiff had threatened to go public with his concerns regarding the handling of the Norton Labs matter (60, 262-263, 549, 345-346).
After receiving plaintiff's December 6, 1982 letter and discussing plaintiff's alleged threat to go public with Mr. Edmunds, defendant Scott telephoned his supervisor in Albany, New York, defendant Yellin, and sent a copy of plain​tiff's letter to his superiors (970-971, 996, 253-254).  With​out advising Mr. Yellin of the existence of plaintiff's legal and ethical concerns, defendant Scott informed Yellin that plaintiff had threatened to go public and injure the reputa​tion of the Department of Law, indicating that the threats had been made by plaintiff directly to Scott (970-971, 989-992, 996-997).  Plaintiff never indicated to defendant Scott
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or any other individual an intention to go to the press to publicize his concerns regarding Norton Labs, and had no such intention (262, 345-346, 549).
Subsequent to Mr. Scott's call to Mr. Yellin, defen​dants Scott, Yellin, Rifkin and Allee each recommended to his superior that plaintiff be terminated (109, 1007, 1009, 1110, 1055).  Defendant Abrams made the final decision to terminate plaintiff at a December 10, 1982 Executive Committee meeting where plaintiff's 12/6/82 letter was distributed and discussed (111, 1064-1065, 1122, 1189).  The defendants were upset that plaintiff would make the charges that he did regarding illegal and unethical activity within the Department of Law (1106), and made the determination to fire plaintiff because of his expression of concerns regarding the Norton Labs matter, including the December 6, 1982 letter to defendant Scott, and his alleged threat to go public (929, 1006, 1010-1011, 1015, 1105-1106, 1110, 1112-1114, 1122, 1241, 1050-1051, 1058-1059, 519-520, 523).  None of defendant Scott's superiors contacted plaintiff after receipt of his December 6, 1982 letter to discuss either the content of the letter, bases for his legal and ethical concerns, or the alleged threat to go public and harm the reputation of the Department of Law (1111-1112, 1065, 1066, 1001, 1015, 1179).
On December 14, 1982, defendant Scott reviewed a 12/13/82 letter addressed to plaintiff from Joseph Yantomasi, a Buffalo-area United Auto Workers official (272-274).  The
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letter expressed Mr. Yantomasi's concern that the second installment had not yet been distributed, and his hope that the former Norton Labs employees would receive their money in time for the holidays (1454).  Because he was out sick on December 14, plaintiff did not see the Yantomasi letter until December 15, 1982, and wrote the following note for defendant Scott on top of the Yantomasi correspondence:  "Hugh, Any suggestion how to respond to this letter? Art" (1454, 1418).
Plaintiff was terminated by defendant Scott at approximately 4:15 P.M. on December 15, 1982 (281, 368). When he declined Scott's invitation to resign his position as an Assistant Attorney General, plaintiff was handed a two-sentence letter informing him that his employment with the Department of Law was terminated "effective immediately".  No reason was given for the termination (926, 9 35, 368, 1418, 1455).  Plaintiff was advised that he had approximately 40 minutes to clean out his office and that a State employee would be stationed at his office door to monitor his removal of possessions (368, 1455, 261).
Early in January, 1983, plaintiff sought permission to speak with defendant Abrams (342).  He wished to discuss the circumstances surrounding his termination with the Attorney General since none of defendant Scott's superiors had ever spoken to plaintiff regarding his legal and ethical con​cerns over the handling of the Norton Labs matter, and because he had never been given a reason for his termination (343).
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Rather than being permitted access to defendant Abrams, plain​tiff was allowed to speak with the First Assistant Attorney General, defendant Allee (1342).  In both a personal interview on January 12, 1983, and a telephone conversation initiated by Allee on January 19, 1983, defendant Allee advised plain​tiff that his alleged threat to go to the press was a signifi​cant factor in both the decision to fire plaintiff and the manner and timing of the firing (344, 351-353).
Plaintiff functioned in a responsible and profes​sional fashion throughout his tenure as an Assistant Attorney General (927, 1256, 1342-1346).  He never declined to comply with any directive or order of any of his superiors (927, 264).  Defendant Scott admits that plaintiff never acted in an erratic or unprofessional manner while handling any non-Norton Labs-related matter on behalf of the Department of Law (275). Plaintiff was never formally counseled in any fashion by defendant Scott about his behavior, and was never advised by Mr. Scott that there were any concerns regarding either alleg​edly confrontational behavior, his handling of the Norton Labs matter, or the manner in which his behavior was affecting his working relationship with Mr. Scott (275, 278, 279).  At no point did defendant Scott tell plaintiff that he was concerned about an irreversible deterioration in their ability to work together (280).  While plaintiff expressed to several of his colleagues at the Department of Law concern over the dilemma he found himself in regarding the ethics and legality of the
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Norton Labs matter, he never requested any of his colleagues to take any action or intercede on his behalf, and he caused no disruption of working relationships within the office (547, 551, 927).
Defendant Scott demonstrated his continued confidence in plaintiff's professional judgment, objectivity and ability to properly perform his functions as an Assistant Attorney General by never reducing any of plaintiff's casehandling responsibilities, even during the period between December 3 and December 15, 1982, and by allowing plaintiff to handle inquiries regarding Norton Labs right up until the time of his termination (263-264, 284, 221).  As the following examples of plaintiff's activities during the last month of his tenure as an Assistant Attorney General illustrate, plaintiff remained responsible for a significant and varied caseload until his December 15, 1982 termination (927):
11-15-82  represented Department of Law in bankruptcy proceeding relating to Boss-Linco, a Buffalo-area company that failed to pay wages to its employees prior to filing bankruptcy (1468)
11-16-82  represented Attorney General at pri​vate meeting with Mayor of Niagara Falls and at public meeting regard​ing Love Canal matter (1469)
11-23-82 observed soil borings related to Durez toxic waste case in North Tonawanda, and progressed investiga​tion regarding Babcock Street toxic waste site in City of Buffalo (1470)
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